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BEFORE TE"E: ENVIRONMENTAL APPEA.:,S BOARD 

US E~~IRONMENTAL PROTECTION AGENCY 
:_..:0'" ".::;.:i<:WASHINGTON, tl.C. 	 '" i5 
< :;0 '" c::". rn 

.." "'" O?.AL ARGUMENT 	 " ""0 fT1'" '" '" <". 
fT1r !iC 0'" 

IN 'THE 	 ~4A'l''I'ER OF; 

SHELL GUI,F OF MEXICO, 
SHELL OFFSHORE, INC., 

OCS Pern':'t No. 
R: OOCS/ PS;J-.'IK- 0 9 -01 
OCS :?er:n:t No. 
R:OOCS/I'S:J-.zIK- 2010- 0 1 

g0 '" ". W 
0 -'=''" 

INC.,: 	OCS Appeal Nos. 
10-01 - 10-04 

Friday, 

June 18, 2010 


Ad~inistrative Courtroom 
Roo:n 1152 
EPA ~ast Buildi~g 
1201 Co~sti~ution Aven~e, NW 
V.[ashington, DC 

The above-entitled matter came on 
for hearing, pursuant to notice, at 1:00 a.m. 

BEFORE: 

THE HONORA3LE IU\TEIE A. STEIN, 
Envi:ronmenta: Appeals J'Joge 

THE HONOR~BLE .At,'NA I. vIOLGAST, 
Environmental Appeals Judge 

THE HONORABLE EDWARD E. REICH, 
Environmental Appeals Judge 
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(503) 	 296-5454 fax 

On Behalf of the Center for Biological 
Diversity: 

VERA P. PARDEE, ESQ. 
KEVIN BUNDY, ESQ. 

of: Center for Biological Diversity 
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JoLI~~ R.B. ~.?cHEWS, ESQ. 
JULIE VERGE~_"IT, ESQ. 

of: EnviroL~ental Protection Agency 
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Mailstop SO-155 
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(206) 553-1169 
(206) 553-0163 fax 

and 
KRISTI ~!. S~CITH, ESQ. 

of: Enviro~e~tal Protection Agency 
Office of General Counsel 
Air and Radiation Law Office 
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Washington, DC 20460 
(202) 564-3068 
(202) 564-5603 fax 
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~ A B ~ E 0 F CON TEN T S 

OrtAL ARGUME"<TS 

Petitioners -- :0'15. Sanerib 

EPA - Ms. Smith 

Shell - Mr. Siler 

REPLY 

Petitior:ers Mr. GYafe 

Ms. Sanerib 

She~l -- Mr. Siler 
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PRO C E E DIN G S 

::01 p.I:!. 

!-IS. ::'URR: On tloe record. '[he 

Enviror....'tlental Appeals Board of tr.ce Ur..ited 

States Er.viro~ental Protection Agency is now 

in session for oral argument in Re: Shell Gulf 

of Mexico, Inc., Shell Offshore, Inc., OCS 

Permit Nos. R100eS/PSD-AK-09-01, RlOOeS/PSD-AK 

-2010-01; oes Appeal Nos. 10-01 chro'.lglo 10-04. 

':'l1e Eonorable J'J.dges are Ed Reic21., Arma 

~'iolgast, Kathie Stei~, presidir:g. 

Please turn off all cell phones 

and no recordi.ng device is allowed. Please be 

seated. 

~JUDGE vJOLG}'I..8T: Good afternoon and 

good morning. ide're here today pursuant to 

t!:e C01J.rt ' s order of J'...LYJ.e 2nd to hear 

arg=.8:ots as to Pet~tioner's motion to vacate 

and in tloe alternative to Ioold an abeyance, 

EPA's motion to hold an abeyance and Shell's 

opposition to EPA's motion. 

How I'd like to proceed is to 

NEAL R. GROSS 
COURT REPOATERS AND TRANSCRJBERS 

1323 RHODE ISlAt,O AVE., N.W. 
(202) 234-4433 WASHINGTON,D,C_ 20005-3101 wwwflealrgross.COIn 
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begiYl with ?eti tioner I s motior~s. And this 

wor: I t be hard and fas::, but if you could 

collectively try to limit your three arguments 

to a total of 30 minutes if possible. Next, 

we'll move onto EPA for approxi:;nately 30 

minutes and then to Shell for approximately 20 

miI"~utes . 

If Counsel COuld please identify 

themselves for the record when you stand to 

speak. One otber housekeep:ng maLter$ 

?etitioners reqaest to file their motion 

requesting to file a reply in support of their 

!:,,otior~ to vacate is granted ar~d will be 

considered by the Board. 

Ms, Sanerib. 

;:':S, SA:\'ERIB: First of all, than;c 

you very much for granting that motion and 

good afternoon. Hy name is Tanya Sanerib and 

AE"e a!1.C -1"'-,,<:::' elr pe::l.~ _ represen;...• . /I, - _,",~"i. .... ~n ::h' 't'20:18 

for review, It's Petitioners intent thisI 

afternoon that I r 11 take the lead in arguing 

Peti~ione~;s motion to vacate a~d remanci the 

NEAL R. GROSS 
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perrc.its :'0 Region X. 

I' r:l also j oir.ed by my cO-CO·JnseJ. t 

Chris Winter, by telephone as well as counsel 

for the other Petitioners$ the NRDC 

Petitioners and the CBD Petitioner. They may 

chime in at some point particularly if we have 

questions that get into the merits of the 

pe~itions at all, But o~herwise our intent is 

to have me be the primary presenter here today 

for t~ese proceedings. 

I'm r_ot S->.1re i£ :'t's possible, but: 

I w0'.11d.. like to reserve ten :n:"nut:es of our 

time for reb-:.Ittal to respond to ar.y arguments 

prese~ted by Shell and by Region X in 

opposition to our motion. 

JUDGE WOLGAST: Why don't we say 

five but. 

MS . SANERIB: Five okay, All 

right. 'rhal's fine. 

This 1:ear:"ng and th.e underlying 

mo::ions c\J.yren::ly befo:ce the Board 1flere 

triggered by one 0:: ::r.e greatest enviroIlr.'.ental 

NEAL R. GROSS 
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disas~ers it: the history of OliY coun:.:ry. Anc 

while tragic, the catastrophe that's on going 

i!l t:"1e Gul f of Hexico is bringir..g about review 

and wholesale proposed changes to how offshore 

oil ar:.d gas dr:'=:"ling activities are conducted. 

i~ the Outer Contine~tal Shelf. As part and 

parcel of these changes and in light of the 

fact that Shell will not be exploring in the 

Arctic this year r Petitio:r:ers respectfully 

request that ~he Board remand the two 

challenged air permits that are the subject of 

these proceedi:':lgs to Region X. Alternatively, 

we join EPA in asking the Board to hold these 

illatters abeyance petding che comp:etion of 

review by the Department of Interior, DOl, of 

Shell's Arctic plans. 

JUDGE WOLGAS'l': And to just be 

clear abo'J-t your first positio:1 on the motion 

to vacate, is it your position that the Board 

should vacat.e ar..d remand withol<t addressing or 

reaching the substantive challenges by 

?etltioners? 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 
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JUDGE WOLGAs'r: That I S correct f 

Ym.lr HOilor. We believe ::hat that would be 

appropr~ate here under these very uni~~e 

ci~cumstCL~ces for severa~ reasons. ~he first 

reason lS the great likelihood of changes to 

how offshore oil and gas drilling is 

regulated. 

As yell ::cn.ow and as is evidenced in 

Exhibits 1 and 2 t.o ?e::it:o.:1ers' IT.otion to 

vacate, the Adrr.inis::ratio!1 is currer;.tly 

gathering information about offshore oil and 

gas drilling, reviewing that. The Department 

of Interior has indicated they intend to 

promulgate new regulations pertaining to 

offshore oi: a~d gas dril:ing and tr~t this 

has direct Yamifications for the permits 

currently before the Board. 

JUDGE REICH: How does it really 

advance things by making a decision on 

vacati-::tg :lOW? Pres:.unably i:: we vacated and 

remandec the Regior. ~S:1't gO~:1g ::0 do anythir.g 

by way of modifying the permit ur..til i'.:'s 

NEAL R. GROSS 
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clea~ what changes need to be made. So how 

does it ~eally adva~ce thi~gs vacating it now 

when any pot:er:.ti.al changes are speculative 

versus making a decision on vacating later on 

where we have a better of understanding of 

what's likely to happen with the permits? 

MS. SANERIB: Your Honor, I think 

it makes sense ~o vacate these per~its now fo~ 

two reasons. The first reason is as t:'18 

Adr:',inistration is revie'itJir~g offshore oil and 

gas operations and hoy: we're going to regulate 

those activities in the future in light of 

what's ongoing in the Gulf of Mexico, we think 

it's critical that EPA not be in defensive 

posture with respect to these air perm~,-s.'" 

That instead it have a cle~, sla~e with the 

opportuni;:y to rethink the air perm':'ttlng 

program. 

They are obviously intimately 

involved in clean-up operations in the Gulf. 

They're learning a lot from that experience. 

And we want them to ~ave ~he opportunity to 

NEAL R. GROSS 
COURT REPORTERS AND TRA<\$CRIBERS 
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rethink how they do air permitting on the OCS. 

Now the answer to your question is 

that these changes are not speculative. Shell 

has already indicated changes to its 

operations that were not presented to EPA. 

They're not in the record currently before the 

Board. And we think it's critical that these 

changes go back to Region X and be a part of 

whatever may occur in the future with respect 

to air permitting for Shell's operations. 

I also think 

JUDGE REICH: I would assume you 

would not expect to do that until they knew 

what the full range of changes were. You 

would not expect them to continually go 

through iterative processes. Even if arguably 

some changes may seem apparent now, until they 

know the full scope of the changes I don't 

really see how that changes the dynamic. 

MS . SANERIB : I actually think 

that the cleanest way forward is vacating or 

remanding the permits to EPA so that they can 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 
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consider- not Ori:Y the char~ges tha;: Shell has 

pr-esented alr-eady to its operations, but the 

changes to the Department of Interior and any 

other changes that might be called for by the 

Administratio:l., changes that :nigh:: :r-esult fron 

legis:ation that Cor.grass is considering. 

And I agree with you. It could be 

a lengthy process. But I also don ':::. think it 

rr,akes ser~se :or EPA to be wed to these pe::::-mi::.s 

that ace fr-om the era of the catastr-ophe in 

the Gulf when they should be instead thinking 

about the future and how they're going to do 

air perrr.it'.:ir:g i:1 the fut"'J.re. 

Essentially what Shell is asking 

this Board for right now is an advisory 

opinion because you have scenarios de=ining 

\\that the OCS source. Yoa have ~estions abo'.lt 

compliance with emerging new legal standards 

that may never be presented again. And 

t~ink we all acknowledge these permits raise 

some ve::::y unique issues. And I think ruling 

on those issues r.tay not be precedential. It 

NEAL R. GROSS 
COURT REPORTERS AND TFlANSCR!BEAS 
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may be ruling on an era tl:at cortes and goes in 

t:he neay f'J.ture. And so it doesn't make sense 

to reach those issues. 

And we have no qualms about the 

rneri ts. We think they're strong. We're happy 

to have the Board address them. But you spend 

a lot of time and energy issuing very detailed 

decisions and \Ve have no ",ay of k.."1owing at 

this point i~ time if a decision re~dered on 

tl:ese perr:li ts \'.'ot.:::'d ever De precedential for 

anyone because ille could l:ave :najor sea 

changes. And we ~ow already we already have 

changes to the uncerlying activities that 

would be covered by these air permits. And we 

also have an administration that says that 

they're going to be issuing new regulations 

for offshore oil and gas drilling. 

JUDGE WOLGAST: At the moment, -we 

have no indication that EPA is unde~taking any 

rev=-ew unci::" MOCS cas compler:ed i -;:8 process. 

jlS. SANE?IB: ~~at's correc:. 

A1 tho'~gh - ~l:ir,k i,. yeu cook at the Agency's 
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response to Petitioner's motion to vacate and 

some of ~he statements that are made in their 

answering brief on the merits, ;::hey do 

indicate in certain instances that they think 

things might change. .'illd obviously the Agency 

is not at a point yet to say what those 

changes may be. 

We understand that this is 

obviously one of the greatest political 

questions before this Administration. The 

agencces canno" speak ~oo soon abou~ what 

their intentions are. But I think EPA 

cer:.?inly hints at ::.he fact that changes are 

going to be coming. A-~d in light of tr~t and 

in ligh~ of t'1e =act that Shell has said 

they're changing their operations already, it 

make sense ~o vacate ~hese permits and send 

them back to EPA. 

And = thenk Shell talks a 10" in 

their opposition to our motion about the fact 

that they don't believe the Board actually has 

authority to undertake what we're asking you 

NEAL R. GROSS 
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to do. And = ~hink ~hat ~he Court's decision 

in Desert Rock is i:1credibly helpfal at laying 

out ra::.ionale as to why the permits here 

should be vacated and sent back to the Age:1cy. 

Tn that decision 

JUDGE STEIN: Excuse me, but in 

tha:: Desert Rock case which I'm quite familiar 

with. 

HS. SANE,GB: Yes. 

,JUDGE STEI~: Tr.e Agency sought a 

voluntary remand. 

HS. SANERIB: Yes. 

JUDGE STEIN: F~d in this case for 

whatever reason, the Agency has chosen to seek 

Following up on wr:at 

Judge Wolgast was asking I mean as IT 

understand the Government~s position and I T l1 

have plenty of opportunity to ask them they 

have no plans to reconsider anything involving 

this permit until DOI does something. 

So while ~here may be rationales 

since that decision::: do think ::.hat this is 

NEALR GROSS 
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dif£ere.:1t. You knO\v pe!'haps you could explain 

to me why that difference is not so 

significant. But do see it as a major 

difference, 

1>18. SA:.'JERIB: It certainly is and 

don't eean to say t:t:at Deseyt Roc:,,=, is 

binding on the Board because we certainly 

ack.:.J.owledge that there is a d:'fference bet'i."een 

Region X asking for the permits to be remanded 

back to them and ~he Petitioners making that 

req"J.6st. But I do think there's a lot of 

policy rationales that were put forward in the 

Desert Rock decis~on =hat are helpful here to 

guide the Board in deciding how to handle 

these very ~nique circumstances. 

And, for eXaIT,ple, in the Desert 

Rock decisi.oYl, you talk about the standard for 

sending a permit back to EPA. And that's if 

there's good cause or if it's in the interest 

of jt:d:"cial or ad.:l1inistra::ive efficiency. And 

again it's Petitioners' position here thatr 

the mos~ ef:icie!lt thing to do in light of the 
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change circ'Jms~ar...ces is to remand and vacate 

the permits to E?A so that they can decide how 

to deal with the situation in the future. 

And you've acknowledged this 

af~eraoon a:ready there are a lo~ of different 

pieces in motion. We have Shell saying 

they're changing t.heir operations. DOl is 

llil.oertaki::1g a review. vJe don I t know what. the 

outcome of that wi.ll be aside from likely new 

regt:.::'ations. And tben EPA wil~ have ~o 

respond to that. ~~d we chink it makes sense 

in light of all those circumstances to send 

everything back to EPA so they can take a 

fresh look at the first instance. 

JUDGE REICH: Given all the 

'.lncertain::ies, wO'J.ld tl:ink t:!1at:: the BoardT 

should be looking for a route that does not 

prejudice anybody in the interim. The 

position of the .l\ger.cy today based on t"e 

pennies that are out there now is that the 

one-hour NOz standard does not apply. 

I assu:ne if we vacated t:'le permits 

NEAL R. GROSS 
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ar~d even i:: fcr sorr.e reaSO!1 the Age!lcy adopted 

the identical permit you would now be arguing 

that the~e's no longer an issue and that t~e 

one hour N02 standard applies which seems to 

me prejud~cia: to Shell 

uIL~ecessarily, Why is that not the case? 

HS. SANERIB: I don't thin:i< the t 

t.hat' s prejudicial to Shell because Shell has 

already dec::'ded ::'0 alter its opera:::ions in 

light of what's ongoing wit.h the Gulf. 

JUDGE REICH: But I don J t know 

that they've said they're going to alte:: it in 

a way that necessarily would change the 

per:nit. 

MS. SANERIB: Ard I think that 

Petitioners staunchly disagree with that. 

JUDGE REICH: I understand that, 

bac I'm not sure that they can see that the 

permi t necessarily will change. They 

ceytaiLly ~ecogr.~ze the possibility of it. 

MS. SANERIB: They recognize the 

possibi:ity of it and they've also indicated 

NEAL R. GROSS 
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~hat they're chaLging operations and the 

configuration of their fleet. ArId we think 

that that has significant ramifications for 

the existing pernits al1d :..t I B a matter that 

~eeds to be considered by Region X because 

it's not currently a part of the 

Administrative record. 

And thir::>< it's c:::ucial to 

understand why. I mean if Shell is talking 

about bringing in additional vessels; if 

Depa~tment of Interio::: ends up requiring 

additional oil sp.-=-:l response vessels, ::hat 

the location of those vessels be in the 

immediate vicinity of a drill ship. 

t'Ve're already dealing with an 

e:1ti::y who has consumed 83 percer.t 0: the 24 

hour particulate matter 2.5 NAAQS. SO they're 

going to have: an incredibly difficult time 

bringing in any of their vessels, calcu:ating 

that: -pot:ential to a minute ar:d derr,onstrating 

compliance with NAAQS. And so we're going to 

see a different permit. But in that instance 
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IJUDGE REICH: Wnat that s still 

having "if" in your premise. I mean adding 

the ship and necessarily assuming it's going 

to be req,Jired to be located withir. 25 miles 

are two different issues. 

MS . SAN"ERIB : Well, Shell has 

already indicated that they're bringing in a 

second drill ship_ 

':;:;DG3 REICE: Bt: t ~hey haven't 

indicated its necessarily going to be within 

25 miles which at least in the Agency's view 

makes a difference, 

MS. Sk'iERIB: That's truE, 

a:though I think again that's another reason 

why these permits should be remanded to EPA 

because we have a lot of questions, exactly 

your question. and rr.any others, that need :::0 be 

answered in the first instance by the Agency. 

They need the opportunicy to ask SheE "You're 

bringing a second drill ship. ~1here is that 

ship going to be? What are the emissions from 
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that drill ship going to be?" 

I mean that drill ship was part of 

the first and the second challenges to Shell 

air permits i~ 2007 and 2008. And there were 

significant CO!1cerns about that vessel in 

particular raised before this Board. 

JUDGE REICH: But you don' t need 

to vacate the perrr:i t for the Agency to ask 

that question. 

MS. SF~~ERI3: That's correct. You 

don't. We could do a limited remand. And at 

the end of the day Petitioners' concern is you 

do a limited remfu'1d on t:he question of a 

second drill ship fond how does that change 

Shell's operations? 

And then we get new regulations 

from Department of Interior. So then do we do 

a limited remand to address ~hose? Ar~d then 

in light of that at what point do \,e need to 

cor...s:'der the ':act now tha:: we've :tad t as you 

polr,ted oat, new NO, NAAQS standards in place 

since April 12th and Shell is not being forced 
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to comply with those. 

I mean if the Departmen t 0 f 

Ir~terior' s review of She::'"1 's operat':"on does 

take six months, then under EPA1s theory of 

the case on January 12, 2011 Shell will 

abso lutely have to prepa:::-e a CO2 -based 

analysis. And so there are definitely things 

tr.at wi:~ change in ~hese underlying permits 

that are currently before "he Board that we 

t-hink warrants se:1.ding the entire permits back 

:'0 the Agency so it can address these issues 

in the first instance and also still has the 

liberty to decide r_ow it wants to handle tl:e 

Department of Interior'S cha~ges ~o offshore 

oil and gas drilling wi::hout having to go 

through several d3..fferent piecemeal remands 0:: 

these permits. 

I t~ink that was one of the 

rationales in the Desert Rock decision for 

sending those permits back to the Agency. The 

Ager.cy indicated c~at there would be cha~ges. 

WeTre not quite there yet. trJe might be in the 
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fu=c,re. But Shell has already indicated that 

there are changes and we ~hink for that reason 

it warra:r~ts a clean clear record by sending 

the entire permi~s back to the Agency so they 

can address all these issues at once. 

':;:;DGE STEIX: Are there any issues 

in the case currently before the Board that 

are not likely to change or for which the 

parties and the Agency would benefit from the 

Board ruling on a limited set of issues? 

FO!." example, let's ta!ce the 

defini tion of OCS source. Yes, under your 

scena::::-io, everything would go back to the 

Agency. The Agency ac this point in time has 

told ".lS tha:: ::hey don' t see anything wrong 

with the particular permits that they/ve 

issued. If r:he Board were to have a different 

view I \.voul.d ::.hat no:: be in the pa:'!:"tyl s 

interest for the Board to at least in some 

subset of areas iden~i=y where it sees this 

permit as problematic if, in fact, it does? 

:xiS. SA:.'JERIB: YO"Jr Honor, I thin/;. 
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you hit on the one issue that could change the 

most in lig:"1t of vJhat happens with DOI's 

review of offshore oil and the gas operations. 

That' s ':r~e one issue t"iat could not change ::.he 

most. 

But if YOJ look at t~e ~ecord for 

these air penni ts, EPA certainly changed their 

posi t:'o~ on. hew they conceptualize t::"e OCS 

source. They originally thought that the 

Discoverer when it dropped one anchor at that 

poir~t ir~ t.:tme becam.e the OCS source. I::. later 

made a different conclusion in the record. 

lL~d so I think in this instance it 

makes sense to send the permits back to the 

AgeLcy. So in light of changes that are made 

to offshore oil and gas drilling, they can 

again re~env:'sion how they define the ocs 

source in the first instance. I mean as this 

part said and the Desert Rock decision overall 

policy favors agencies rather than the Board 

making these types of permitting decisions. 

And obviously the oil spill 
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response fleet and how we deal with oil spill 

c~ean-up techno:ogies are at the heart of the 

review being undertaken by Department of 

Interior. thoso ch~'1ges could 

significantly impact how EPA envisions the 

defini tion of oes source if those vessels 

become very critical to the operations and 

t:hey're mandated at a different level than 

they are now. 

So you r~:i~g on the current 

co~figuration of vessels and how we define a~ 

oes source I think unfortunately it will 

likely be an advisory opinion. And I don't 

think will have much benefit for the 

Agency. for Shell f for the Petitioners because 

we l :!:'6 very :ikely to see a very different 

configuration of vessels and Shell's already 

indicated that they're contemplating a 

di=ferent cor~f:'..g'Jration of vessels for 

drilling. 

So for the reason I think that in 

::11e first ir.sta::lCe we should send this back to 
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EPA, allow therr. to deal wi th all of ~he 

changes that were their consideration and then 

have a clean record in the future if Shell is 

allowed to operate agaca in the Arctic. 

';:;DGE ~"10LGAST: 

the quest:io:i a different way. If the Board 

were to conclude that we are choosing to send 

the permi t back to vacate and remand \.;ithout 

any d:i.scussion of the substance or any 

conclusion ::hat t~ere~ s ar~y error in the 

permit, then what is under that scenario! 

under that hypothetical, what's your position? 

Should it just be held iTO abeyance with 

everyohe dcing noth~ng wai~ing on MMS or 

sho~ld the Board decide some or all of these 

issues? 

MS. SANERIB: I think at that 

point we join with EPA in asking the Board to 

hold t~e3e natters ~n abeyance. As irnport~it 

as the merits are of these petitions and as 

strongly as we feel about them, we just don't 

think it's a good ase of Bureau resources to 
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ruin issues that are now going to amount to an 

advisory opir.i on. 

And I can't imagine them providing 

a lot of g~~dance in the future. .>,. lot of 

these issues are at the time. A lot of them 

a=e very specific issues to these perrnits 

which l<ndoubsodly will change if they sent 

back ~o EPA. 

Ar.d for that :ceason I think it 

makes sense for EPA to unders'Cand what changes 

are going to happen to the regulatior., of 

offshore oil and gas drilling, have time to 

give that consideration and make changes ::;0 

its air probing process and then come back to 

::r.8 Board ar.d le~ yo" know what· s going to 

happen with these permits rather than you 

spend~ng your time and resources writing 

opinions on issues that may never be brought 

to the Board again that may serve no ~se of 

precedential val ue in the future. 

JUDGE RE~CH: Picking up on the 

point that Jadge Stein raised, I mean we have 
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a wide range of issues. Some of them seem 

V9cy fact specific a~d ar~jably those are the 

ones that are Yuost likely to change. Some of 

them seem more like legal issues a"1.d the 

parties don't always agree in their 

characte:::izat-=-on of whe-::r_er a par:icular issue 

is a factual iss"Je or a legal issue. But 

there are some elements certainly of the OCS 

defini t::"O:l that to me is a legal issue and may 

lead yOil t.o t.hen es::ab:ish a test that: I $ a 

factual Lest. 

It seems to me unlikely that that 

def tion, that lega1 issue, is likely -::'0 

change significantly. .~d ye~ it really does 

in many ways go to the heart of the other 

issues. Because if you don I t know what the 

oes source is, you don't even begin to knofJJ 

r..ow to ca2.c:11ate po::ential to emit. So why is 

it not people's interest to the extent that 

there are issues that are primarily legal that 

are now :ikely to cha~ge to uhderstand tha~ 

r.ow ratner than arguably go through a process 
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where there's an e:"abora::e recalc"'J.lation of 

potential to eillit based on what the Board then 

finds cO be a faulty definition of what an OCS 

source is. 

I-:S. SANERIB: weI:, I think, first 

of all, j'ClSt: to be c~ear the potential to emit 

calculation influences far more than what is 

the actual part of the OCS source. So it I s 

the OCS souyce and the vessels within 25 ~iles 

of the OCS source. So I dO::l' t thin~ t~at 

there's -- There are some disput.es about t:'1e 

potencial to emit calculation, but that's a 

distinct issue from ~~ 

JUDGE REICH: rJell, except that 

you need to loo~-c at when it becomes an OCS 

source for purposes and making that 

determination. 

MS. SANERIB: Yes. 

JUDGE REICH: So in that sense if 

you dor..' t kn:.)'.'l1 v;her: ::t becomes an OCS source 

you can't really calculate potential to erni t 

properly. That was the nexus I was looking 
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at. 

MS. SANERIB: I u~derstand that. 

T apologize. - unde:!'stand what you're saying 

now, 

And ·while, yes, I think that there 

are legal ~ssues that arise around the current 

defini tion of SO:.lrce in light:: of t~e 

changes that the DeparbT~nt of Administration 

are talk=--:::1g about new regulations I just ~- I 

want EPA in the ::irs:: ins::ance to have the 

opportunity to redefine a~ oes source if it's 

ca1l8d for i" light of the cha~ges that 

happen. And I think if this Board issues a 

ruling, then EPA's hands will be tied as it's 

envisioning the future of air permitting, And 

I think we could be seeing a very different 

config--.1ration of vessels. We CQuld see very 

different re~~rements. 

I mear.. for all we knOVl the=e c01J.ld 

be a :cequiremer.t that wh8n you go out to drill 

you have to immediately start drill:'ng to 

really ~- ~d so we're talking about having 
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three drill stips dropping anchors and 

drill"~g a~ the same time. And I chink that 

::hat rrdght cal:s for the Agency to completely 

re-envisioning what the OCS source is and ~ow 

that is defined in that instance. 

~td so I agree with you. ~TIi~e it 

is a legal issue that's presented now t I think 

that in ligh~ of the c~anges that are coming 

down the pike resolving that iss"'J.e mayor may 

not be help::ul down th.e road. And we may end 

JP in a position where we have a r~ling froe 

the Board and then EPA trying to re-envision 

how it does air pGrmit::ing with a ru:ing that 

came :rorn essen::ially the deep water horizon 

era. And it ties the:"::- authority in the 

fut.t:re to fig:.>re out the best way forward for 

requlating these air emissions. 

JUDGE STEIN: But doesn't EPA have 

the keys to that solution on its pocket tha:. 

if EPA doesn't wan~ the Board to rule on ~he 

ma':ter before it. it can ask for and has a 

right to a voluntary remand? I mean you I re 

NEAl. R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE" N"W, 
{202; 234-4433 WASHINGTON, D_O, :20005<,701 



32 

• 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

• 
11 

12 

13 

14 

15 

16 

17 

:8 

19 

20 

• 
21 

22 

asking to give the }\gency authority to do 

sorr,ethir..g tha t ~ t has r-,-ot exp~essed to this 

Boa:::d that i:: wa."'1ts t.o do. So the ur.1.1sual 

posture that we're al~ in revolves from the 

fact that E?A has not ~old us that it seeks to 

undGrtake that review. 

JUDGE WOLGAST: And while there 

mayor may not. regulatio~s in the future part 

of ~his we're talking about efficiency and an 

eco:lOmy. If the Board i.-Jere to determine t2-lat 

t:he base ar.a~.ysis of oes source is wrong, M14S 

can say we 1 re bringing in six more ships and 

then you can get the base analysis wrong again 

and then just add on other emissions or not 

for those additional six ships. That doesn't 

see:n to really advance gettir...q to the 

~eso~ution. 

KS. S.'.NE?:B: : t~ink ~o respoLd 

to your question first and your questior:: 

second I think EPA has to be cautious at this 

point because they don't know what DOl is 
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contemplati~g in ~erms of cha~ges. And they 

need ~o understa~d those changes to be able to 

then understand how they're going to deal with 

that i~ t~e air perrr.itting context. 

And :: think Peti t:ioners are in a 

unique situation of having a lot of 

fa:niliarity with :oLe DOl process 

ur::derstanding changes that need to be made to 

that. You know the President highlighted in 

his re:na:!'ks 'IIt'le need to change the :::-eview for 

the entire offshore process" and that's in 

Exhibit 1. 

And there are changes that 'Ale can 

envision, changes we're going ~o advocate for, 

and we can see the ramifications for the air 

per~itting process a:ready while EPA is still 

awaiti.ng acknowledgment and direction from DOl 

in terms of where they're headed. So I think 

tha~rs tr.e first answer ~o your question and 

that t s why we're asking that the permits be 

vacated and r~uanded so ~hat EPA has a bla~k 

slate ~o work on while it envisions what to do 
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wish air pemdt':.ir:g in l:ght of what :bappened 

in the Gulf. 

Now in ::!:'espor:se [,0 your question, 

if the Board is interested in reaching these 

issues, you can do so and we think that 

they're really strong merits issues. And we 

frar,k:y think that Region X got it wrong. 

But I hate for you to waste your 

resources on issuing a decision that then ends 

up in a situation that's entirely different in 

future. And we could er..d up vii th agec"1cies 

with really differenc regulations and really 

different interpretatior.s. 

J'"..JDGE STEIN: HOW would that 

really affect the definition of OCS source? 

I mean if the Board were to agree with 

Petitior:ers in your brief that there's a 

f-Jnda:nental problen: with the way the Age.-ocy 

has gor..e about looking at oes source, why 

wouldn't that iss"C.-e crop up again? 

MS . SAl'lERIB: WE don f t know and 

that; s why i:1 SOTae '.{Jays what Sl::e2-1 is already 
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as~ing fo::- ir:.. terms of resolving the issue of 

OCS source ::'8 an advisory opinion because 

they1ve already indicated that their 

ope:::-ations are going tc change. We dor: I t ::.rr~ow 

what changes MM3 will require. We don't k!1_oW 

then as a result of that how EPA will change 

that. And I ~h~nk it's critica: as we 

indicated in Qur :r-eply brief on the merits EPA 

did acknowledge when it wrote the regulatory 

de::in:ition of OCS sot:.rce t:iat ':ts i::1ter~t '....as 

if marj.ne vesse~ emissions were regulated in 

the future under the Act to incorporate that 

:":1.to the definition 0: OCS source. So it: rr~ay 

be ::hat the Agency decides it's time to update 

that definition. 

~'J:;DGE ~·;oLGAST: I t:"link 071€ of the 

things we're struggling wi tn is how would the 

scenario that J"udge Stein posed in any way tie 

the Agency's :'l.a:J.d if in fact hypothetica~ly 

speaking we found that the base analysis of 

what constitutes an Des source in this perrrlit 

\.,as in error. It goes back to EPA. :row are 
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their hands tied in that instance from 

incorporating whatever co~es :rom an MMS 

review or any other review? 

t)18. 8ANERIB: think it. s 

don't know exactly what you're thinking. But 

i= there were, fo!' exanple, i::1dicatior!s in 

that ruling that it s fine to leave out thef 

lar~d:':1g vessel. whic!: is never going t:o be 

within 25 miles of a drill ship. Whac if in 

t.he future EPA realizes landing 'lessels are 

critical? \~e can't get ercployees to che drill 

ship unless we have them and we think that 

should be part of the OCS SO:.lrce. But t:he 

Environmental Appeals Board has already ruled 

ttat we don't have to include :hat as part of 

the OCS source. Wbat are we going to do in 

this sce~ario? 

I mean I guess it's things like 

that. And that's I think the rationale in the 

Desert Rock decision was. In the first 

instance, we want the Agency to make these 

decisions i~ the per~itting context ~~d the 
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perrfcittir~g contex:. is right. It:' s actually 

going to happen. .~d we have no idea if this 

per:nitting context will ever arise. ~'1e have 

no idea if Shell will receive authorization 

next year or the year after to go into the 

Arctic. C:ea:1ing up oil :'n the Arctic is very 

difficult, and there's a lot of concerns now 

in :::te Adrni:1i stratio!l about letting people 

drill for oil and gas offshore when there's 

not a proven clean-up technology. 

And so I think hurryiIlg up ~o 

resolve the factual issues as presented to the 

Board no';.\r in t:he cor:.text of what defines t:te 

OCS sources is probl~~atic because it just may 

not being helpful in the end. We just don't 

know what the changes wi 11 be and I think 

that's why EPA is leery to take a position 

noV'; , Ar.d tr:a:::'s vir_y \>le think these matte:!:"s 

should be before the Agency in the first 

instance \;Jith a blank sla':::e to r.ethink how '.:0 

do the air permitting process. 

I would like ;:0 give my CO-cOU-Ylse:l 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 Ft.'-IOOE ISLAND AVE" N,W. 
WASHF\GTO:\, D,C. 20005-3701 'Nww.neair7OS$.com 

http:Nww.neair7OS$.com


38 

• 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

• 
11 

12 

:3 

14 

15 

16 

17 

18 

19 

20 

• 
21 

22 

for the o::r~er Petitioners an opportunity if 

they have anything to add very briefly before 

I :r-eserve the rest cf my t':'rr~e. 

MR. GRAFE: Yes, this is Eric 

Grafe for the ;xRCC Petitior",ers, 

~!S . SA."lERIB : All right. Unless 

there are any further questions. Thank you. 

MR. GRAFE: I would just like to 

add that it's important to keep in mind at 

issue here the changes are -

MS. SMITH: My name is Kristi 

Smith. 1 ' m f::::--om EPA f s Office of General 

Counsel and I'm here to represent Region X in 

this matter. I'm here with Julie Vergerant 

ar..d Jul.~.a.'1e Matthews '!,ho are £~om the Office 

of Regi onal Cocmsel, Region X. 

Region X in coordination with EPA 

Headq'J.ar~ers I offices believes that holding 

these cases in abeyance represents the most 

appropriate and effici.ent path fOIl.-vard given 

the intervening events that the President has 

made and the DOl is plar~ing to take because 
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~here is a grea~ level of uncertai~ty as to 

exactly what DOl actions will have on our 

per:n:' ts. 

As you t ve heard and as you 

identified 1 Pecitione:cs seem very sure that 

t~e actions Dor takes are going to have 

fundamental changes to our permit. That's a 

possib~lity. But vle simply do not k...'1.0W tha:: 

at this time. It could be that DOl puts into 

place changes that ~ave no emission 

consequences at all. 

I think one thing that underlies 

that:;:: want to emphasize here is that we 

pennit emissions from operations, not 

operations themselves. While our emissions 

requirenents could have so~e effect on 

operations DOl would be the one saying what 

the operations are. ALd to the extent that 

they change operations in a way that do not 

affect emissions -- ar:.d emission can be simply 

the e~issions from a scip~ it can be emiss~ons 

from a placement points from one point to 
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anothe~ it could be tha:: tl'_cre are no 

reqLired changes in our permit. And that's 

why we put forward that it's best to hold to 

see if we are going to r-eed to ~ake changes. 

JU:JGE \~OLG.',ST: Picking up on o'J.r 

last discussion, would your position on 

holding the matter in abeyance change if the 

Board dete~ined that in fact the Region had 

erred i~ adopting any of the terms, the 

numerous terms, that have been challenged here 

including as Judge Stein posited the initial 

ca:c:.J.la:.ion of when something oeco::1es a1'1 oes 

source? 

HS . SMI'TH: We acknowledge that 

the legal lnt:erpretation we took in this 

permitting act':'oYl :i.':'1 interpreting our 

regulations about when something becomes an 

oes source we looked at the regulations that 

were before us and the :acts that were before 

·,J.S and r:',ade a aeterrr.:i.na::ion. However, we 

still do believe it's a mixed question of law, 

in fact, and we would like to see what DOl's 
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requirements are. Because if DOl's 

requ.irements are such that we may need to 

rethink our in~erpretation, if they p"t 

requirements on board that would make it 

di.fficult for us to t.ake the same position or 

would lead to a ~ission consequence so that 

that position no longer makes sense, I think 

we ag:::-ee w~th ?e::it=-o~ers that wh=-le ::he:::-e are 

primarily legal issues on some of the points 

raised i~ the Petitions. If the Board were to 

act on them right now, it would basically 

amount to an advisory opinion because it S notI 

clear that we well take "he same seance en a 

later permit. 

JUDGE WOLGAST: If you think that 

your fundarnent:al positions on these matters, 

on these issues, that have faced stiff 

oPPosition :'n t.his case are going to cha.."'1ge, 

why wouldn't you be asking for a voluntao:-y 

remand :i.nstead of a completely open-ended 

stay? 

MS. SMITH: And I didn't say that 
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they were going to cr_ange. I said that we 

~eed ~o see what DOI is going to do to know 

whether or not we even need to consider that. 

also '::l:ink ~l:at it's as 

likely that we could get down with DOl and 

they say, "Okay, you're going to add four new 

ships, but they all ~ave to stay at least 50 

mi les away," It wouldn't be wi t:hin the 25 

mile order of the QCS source regulations. And 

\v6 wou2-d say ~::J:"'~at there's r:o e::fect on t:'1.e 

emissions permitting that we have to do. 

JUDGE \'l/OLGAST: Right. 

:45. SMIT"f: 3ut we simply don' t 

know what the requirements 

IJUDGE WOLGAST: But let s stay 

with tha~ scena::-io tha;; M!4S comes up with 

additional ships but: by your calculationf 

their emissions aren't going to affect the 

fuLl analysis of poten::ia:' ::0 e!ni t for this 

OCS source. If we thought the point you 

started from is wrong I if we were to determine 

that ~ce Regi~r. erred by saying it beco~es an 
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OCS SO'Jrce w:ber.. it-'s so-ca:'led s::able a..."'1d 

secure as defined by Shell, then under t~at 

scenario YO'.l've just set up seriatim review 

processes ,one by IvfiVlS I then another remand and 

a whole other permitting process by EPA. 

HS. SMITH: And I am conceding 

that 1_.'f that.'s how it happened, if DOl did 

something that didn't affect at all our 

interpre:::.atiOrI of stabilization, our 

in::erp:cs,::at=--on of being ready to commence wi::h 

exploratory ac::iv:'ty, the:l, yes, it would be 

appropriate for the Board. The Board could 

have answered the q'J8stion now, but we simply 

don/~ know that. 

It could be that Dor as part of 

their review and part of their new requirement 

puts in place requirements that deal with 

stabilizat:ion l deal with being prepared to 

drill. ?hQse are parts of our definitio~ and 

the parts of the def:"nition we :::-elied on in 

comihg to ~~e 088 source definotior.. 

If t~1.e Board '.V'antec to take it 
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upon theillselves to rule on these things I we 

think it wO'.lld be an advisory opinion and you 

have not. You've declir:ed to issue such 

rulings in the past. If we did a third 

revie'.'J, I':n sure you k:iOW your case la'!I. But 

in almost all instances when the outcome of 

intervening events, when the effect of those 

eV€:1.ts was uncertai:l as to the CO:::lsequences on 

the permit, the Board has in the vast majority 

of cases chosen to stay so that both -

JU;:JGE STEIN: But we're a:so 

dealing with a PSD permit. 

MS. SlCITH: Yes, 

JUDGE STEIN: lffiich are the types 

of permits that we typically put to the front 

of O'Jr line. 

MS. SMITH: Yes. 

Jl?DGE STEIN: It's a new source 

permit. Shell has vociferously argued to uS 

that they want the Board to move fOr'Nard. 

Because in the event that there are remand 

issues, they want to be working on them. 
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And I have to confess that I don't 

fully understand the Government f s position in 

this case in that if you don ~ t want the Board 

to rule all you have to do is to seek a 

vol~tary remand. BGt when the rest of ~he 

Federal Governrr"ent is p~rporting to ur-dertake 

a review of t:'1eir per:nitting regulations, what 

I see you telling us is that "No, we have no 

wor..( to do. We' re ~l..lst goi:1g to sit 21ere and 

wait WItil we hear fro!:!. ~OI." 

Kow whether in light of the spill 

has a!1Y effect: O!l what the Age!lcy has done T I 

don't know. But I think wllat you're hearing 

from this Board is that we think that there 

are very substantial challenges in this case. 

MS. SMITH: And I'm acknowledging 

that there were very strong petitions brought 

regarding the circumstances and decisions that 

were made by Region X when they issued these 

perrr,i t s in. la te March and early Apri 1 . And 

::..hey were based on factual scenarios that were 

tn place at tha::: time, based on applications 
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that Shell submitted about their operations. 

Pe:c.:nits are based on operatir:.g 

scerrarios and decisions about applying our 

regulations to those scenarios, To the extent 

that t:here are cba:lges in those operating 

scenarios going forward that are going to be 

required of Shell and thus required of us to 

a~alyze we just co :lot thir-k the ffiOSt 

efficient course of action is to go. 

Tr:e Board could issue a decisior:. 

ocight nm, 0:1 iSS\leS a:J.d let's say "hey remand 

back a couple of issues to us for 

consideration. Shell, as you saia, would want 

uS ~o immediately start work on that. As you 

know, they really They wa:J.t to get 

fi~alization of their per~its and start 

drilling. And Region X has already put vast 

resources, years of resources, into th~s 

perreittirrg process. 

We want to avoid the circumstance 

w~ere we get a remar~dI we have :::0 s:::art work, 

we aye working, we I ve done I let I s sayfair 
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quality modeling analysis. tr:e are at 99 

percent finished with the air quality modeling 

analysis, ready to put out our proposed permit 

and then DOl issues reg'..llations t.hat are goi!!g 

to change all of that. 

U":.JDGE WO:"'GAST: Could you give us 

an example of some::hing that. DOl m:"ght require 

tha:: 1-10uld necess=-tate a chan.ge in how you go:: 

to your analysis of the s::arting point for an 

OCS source? 

MS. SMITH: So in our perrai t we 

said that the -- And you're going to have to 

- I'm going to apologize in advance because I 

am not the expert or:;. the oes source iss-:..;e. 

'::'hsre 'if/erB :::tany people in.volved in this 

peYITli t: t :ng . B'J.t v;e came to ::he conclusion 

t21at it was an OCS source W:leTI it waS attached 

to the seabed, erected on the seabed and 

stabilized and prepared to begin exploratory 

operations. 

JUDGE WOLGAST: The third thing 

though wasn I t regulatory. That was your 
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interpretatio~ of the reg. 

MS. SMI'l'H: Right. It was about 

when. Ar:d so we said '::"t's when Shell 

determines that they are stabilized and ready 

to begin drilling and that 8 in our permit.f 

That's in O"J.r permi t as a point that 'Chey have 

~o make. 

It could be that DOl says, "SJ:-.ecl 

doesn't get to make that determination 

anyrcore. We make the detGY1I1ination about when 

a specific crill rig is stable. We put i!l 

requirements about what stabill ty is and we 

aye tne ones that will make the determination. 

We're going to have people out there checking. 

JUDGE 110LGAS'l': ftJe DOl? 

MS. SMITH: What? 

JUDGE WOLGl"ST: vJe meaning DOI? 

MS. SMITH: I'm sorry. DOl. The 

DOl would make that determination, yes. We, 

Dor, nake that deLerm~nation. 

JUDGE WOLGAST: Just to stop you 

there and I dor-' t want to get too far irlto the 
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merits. But I think that s part of theI 

underlying proble;n that:' s really confusing two 

thi~gs. One is what is the interpreta~ion 0= 
the three-pronged test, both the statutory 

test and the three-pronged regulatory test. 

Tha t 's one t~"1ing. 

I doubt very seriously that Dor is 

gcing to say "'V'Je're going to :et you bO...l 

exactly when we've met an OCSLA and Part 55 

reg1..:-~atory determir:at:"o:1. II I can t irr.agineI 

them usurpi:ng t:hat aUi:.hority f::::'om EPA. I can 

imagine they might impose some requirements, 

but tr..at I s a different thing t'!:ian hm.j the 

Aga~cy has already interpreted the stat~tory 

and reg'J.latory requirements. 

So I fro not <Jnderstanding YO"Jr 

example to be an example of why that wouldn't 

have to be rethoClght fundamentally if the 

Board disag~eed with that interpretation. 

HS. SMITH: And I guess I'm 

cO:lceding that, yes, ~he Board could look at 

our present interpretation and decide that we 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE lSlA,,,\D AVE) NW, 
(202) 234-4433 WASHINGTON, D.C. 20005·3701 



50 

• 1 

2: 

3 

4 

5 

6 

7 

8 

9 

10 

• 
11 

12 

:3 

14 

15 

16 

17 

18 

20 

• 
21 

22 

have co do something differently for that. 

And I guess my -- I :"ate to anS1.rl€r a question 

with a question. So is the Board considering 

bif1Jycating the vario'L:.s issues that are before 

it and deciding on only a couple issues and 

sendi~g those back on r~~a~d? 

JU:JGE \,OLGAS':'; Well f the Board 

hasn't dete~rnined any of that at this point. 

MS. SMI':::H: I guess we feel that 

the most efficient course forward is to decide 

'Co first :~r:ow the fact:s that are actual:y 

going to underline Shell's operations, 

decernine if these faces have any effect on 

the permits that we issued. If they do, we 

caE ask we could wlt.hdra1tl the perrr,its, wet 

could ask for voluntary remand of the permits. 

We have a number 0': optior'_s going foP"mrd and 

we would make our decisions there. 

r ca:1' t say th:s po:nt \·i:3e::.her or 

no our interpretation of what is an OCS source 

would chaDge if we had to wi~hdraw or ask for 

voluntary remand of the permits because we 
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just simply don It :<:T1.0W the :actual scenario 

that f 5 going to be in place there. But lJle 

feel that i::'s also possible that, yes, it 

could be that there are no facts that chance 

frOIE DOr 1 s review. And we w0111d determine 

that we :1eed to make no emissions changes and 

no changes to O'JT permits. 

If the Board wanted to rule then 

on these legal iss-J.es t:hat inter:wine with the 

factual iss'..les, we think tr_at ~,...rould be 

comp:"etely appropriate. We just think the 

most ef:icie!1t CQu:!::'se of action is to hold 

everything until we know exactly what is going 

forward .instead of having a bifurcated, multi

linear aspect of what is before the Board, 

what's not before the Board, what f s being 

decided, what I s not being decided, ac'Cual 

lega2. 

The s~rr.ple fact of the ""at:;er is 

there is jl:.st so much t.:.ncertainty at chis 

pOir.t that we don't know wha~ effect, if any, 

it's going to have on OUY permitt~ng decisions 
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w~d our permitting rationale. 

I also co not -- One of the thi~gs 

that seemed to be presented by Petitioners, as 

far as I k::lOW f there is no decision within EPA 

to do a rule revision for O1lr regulatior.s. 

But that could -- I don't know. I don't know 

if that's some::hing 'that's going to fallout 

of ::he DOl review process and the President's 

overall Administration direction that he's 

given 0:1 this. 

All we kr-ow is that the President 

has said that we should suspend Arctic 

d:r-illing ar:d ou!.'" considerat'::"on of it for this 

year So that they can do an overall review to 

see what additional safety measures might be 

needed. A:la we ::ee:' ::hat ask:'ng to :iold this 

case in abeyance until that happens is the 

most appropriate cOurse of action for us. 

JlDGE REICE: If any changes are 

made to the permit for any purpose, would that 

new N02 standard now come into play? 

MS. SMITH: If we concede t~at if 
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there was any need to withdraw or voluntary 

remand a perf:'1.it and isst.:.e a new final pernit, 

tha'1 the new N02 sta.'1dard would co::ne into 

effect. 

,JUDGE REICH: If we remanded an 

issue beca'Jse 0: the inadequacy of the record 

and based on the review of the record the 

Region comes to conclusion that they do not 

need to change :.he per:n':" t, what 'i.<!o"J.ld happen 

wi th the N02 standard? would you have to 

revalidate that penni t and again bring in the 

N02 standard? 

MS. SMITH: I have to say I don't 

know. I don t know if we' va ever spokenf 

either as an Agency or you as the Board have 

spo:-<:en to sir:tple record changes whether those 

represent a new permit or whether they just 

represent going back and looking at the permit 

that was iss"Jed in la:.e March and early April 

and just justifying. I simply do not know and 

I don't feel that I'm in the position to make 

the Agency's rig!:!: now. 
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1JUDGE RE:CH: That s fine. 

JL~E STEIN: If the Agency takes 

a voluntary rer.,and to reconsider certain 

issues ClYld after reconsidera::ion decides not 

to change any issues, must it reissue the 

perrr.it or can .:..t simply stand on the permit 

that it had issued befooce? 

~S. SMITE: That also is something 

that I'm not sure that the Agency has spoken 

On or the EA3 directly has spoken to. But in 

speaking with some of my co:"leagues in our 

review of Section 124 if we ask for -- if we 

withdraw a permi:::, we have to say what changes 

we a=-e rr,aking. Or in r.te Desert Rock case we 

said specifically "Here are the things we are 

goir~g to reconsider and we wil -:. reissue and go 

through that process." 

I simply don't know. If we said 

- I should pa".lse and back ap. This is all 

n}'Pothetical. So I fro very much spea:.cing off 

the cuff here. But my opinion is that if we 

as:<ed for vo:untary remand :'t would much have 
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to be a sit~ation :ike Dese~t Rock where we 

knew there were specific things that we needed 

to reco~sider and reevaluate and most like:y 

change it: Q'J:!:"' permi t . 

JUDGE STEIN: In the Desert Rock 

case, you were seeking a voluntary remand 

af~er the Board had granted ~he rev~ew. 

MS. SMI?H: Right. 

,JUDGE STEIN: And so the burden on 

the Agency in that. case in \vhich it needs t1::e 

Board's approval for that is different ~han in 

the circuITcstances as we c'J.rrently have here 

where the Board has not determined whether or 

not to grant rev':'ew of Or:€! or more issues. 

MS. SMI?H: Right. So I actually 

think that wouldn't be voluntary remand in 

that case, It would be a request for 

w.:.thdrawal of the per:n::"t because before you 

have g!"anted review we actually the 

regional adrninistrator actually has the 

authori::y to witr:draw the prese::1t permit but 

ir.. so ooir.;.g ~as ::0 specifica!ly say what 
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permit changes need to go into place from that 

withdraw. ':'ney withdraw indicating the 

portions of the permit that they are 

reconsidering and changing. 

And we believe in that provision 

1'm sorry I don I t have the provision i!1 

front of ~e -- it says that you go through the 

process for perm~tting to make ~hose changes. 

So I think in that circumstance yoa wou~d have 

a public comment period. 

What we're saying is and I ~hink 

this is ""here fde differ fro:a Peti tioners if 

there is r_o need for any change in these 

permits we don't t:!iink the whole permi~ting 

process ~eeds to be reopened because of what 

Dar is doing. DJI's actions i!1 and of 

themselves don't necessary cave any effect on 

our C~ean Ai~ Ac~ requirements that Region X 

is required to ur.dertake in issuing these 

penni::s. 'riley could. t'le simply don't know at 

this point. 

Ar_d we don J t think that it I s so 
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likely that we're going to ask for remand 

right now. But we also don I t thir~k that it f s 

so ulCl ckely tilat tilere wO'Jld be changes that 

would affect emissions that it's the best 

course to go forward. 

JUDGE vJOLGAS'I' : the 

Age~cyfs positior- on the pe~it~oners' re~est 

chat the Board vacate ehe permit wichout 

reaching any of the substantive issues? 

MS. SMITH: We feel that there is 

-- ~Ie feel that. ::he Board's ability to o:emar,d 

a permic is defined by 124.19 which says that 

you have to find clear error in a permitting 

condition. We just do not believe that there 

is any clear error that's Deen shown at this 

poir.t right now. 

I know that the Petitioners bring 

up the fact that Shell has told DOI that they 

are prepar~ng the- K'1;..:L.lk dri::"l rig for "J.se if 

necessary to buil.d an emergency relief well. 

There is no indication I think as Judge Reich 

noted that that drill rig will have to be 
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within 25 les at all t.i.mes in a way that we 

wO-.lld consider it under our permit. 

~i\nd as we put forward in our 

motion O~ the meri~s, emergency respo~ses in 

and of themselves are generally not considered 

in the no::::mal course of permi tting. Now there 

is also something as we noted the line between 

ettergency and non emergency is also something 

that could change in light of DOl'S revoew of 

DOr pu~s req~ireroents in that look something 

like normal course of action instead of 

ernerger~cy actions. That could change our 

oceview. 

But we beloeve that right now 

there I s anyt!ling that: indicates that we have 

a~ e~ror in our per~it and that there were 

Clear Air Act requirements that we did not 

meet in the perrr"it stage. 

JUDGE STEIN: I think one of the 

Board's conCe:cns relates to the fact that t~is 

is not the f st ti~e that we've seen these 

OCS per::n:'ts. And ::ypically when we see them, 
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there's always an emergency and everything 

always has to be done yesterday, And so 

because of the short dril:ing season and ~he 

time i: takes the :;>'egion to get through the 

permitting process, the Board's time to review 

these things has also -- We're requested to 

shor~e~ that ti~e as o~her parties are. 

&~d to the extent that there are 

issues that may not go away, one of, I think, 

the questions that ::1:e Board is considering is 

if we decline ::0 give guidance on those issues 

at this time, if we were to give guidance, are 

other productive thi!lgs that could be done 

tr.at wou:d then be bene=icial to the process 

overa:l.l. So the next time this comes back to 

us it doesn't has to be decided yesterday. 

And think that's one of the 

issues that welre strugg:i~g with. I don't 

think anyone is suggesting that sequential 

revie\".i is an idea place for anybody to be. 

B'Jt :: tr~ink it;'s fair to say tr_at at the end 

of ~he DOI process there!s goi~g to be~ 
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whatever that process is an interest i. f wef 

were to gran~ a stay or hold these in 

abeyance. There's going to be a strong 

interest in moving forward at that time on a 

very fast t.rack whereby there migbt be an 

opportunity this summer or this fall while the 

DOI review is ongoing to at least caught O~ 

those issues that might not be likely to 

change. 

MS. SIHTH: In response to that, : 

can't speak as to what the Board feels given 

the circumst.ances as to the most efficient 

CO-,.lrse of act-ion for ::1:e::1. 

JUDGE WOLGAS'r: WelL just assume 

for p'J.rposes of this question that the Board 

did not ag::::-ee with you that there is no error 

contained in the permit that goes to the 

challenges tha:: are before us now as the 

permit sits now. 

MS. SMITH: I still think that we 

should hold an abeyance because it is no:: 

clear that the permit that sits before you now 
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will be the permit that Shell will need in 

order to drill :.~ 202..1. Simply until we k.rlOW 

what DOr is going to require of Shell's 

operations and ways in which they could change 

those ope~a~ions, we wo~lt know what emissions 

from the operations we have to cons':'der and 

what requirements may be placed upon them. We 

simply don't feel that now is the time :::0 go 

:orward and have IE'Jltiple issues 0::1 multiple 

~racks in this case. 

We understand your concerns about 

the timing that's happened over the past 

ite:::atiolls ar~-d :;1:e current ite::::-a::ion of this 

action. t.ve understand Shell's 

concerns with the timing issues. But looking 

a~ all the factors that we see before us and 

waY!t:'ng to be f:''ost pruden::: a."1.Q i::1 a:'l honesty 

taking direction from President Obama about. 

what he said to do, he said he wanted to 

essentially take a step back and look at 

operations and figure O'Jt how best to go 

forward. And that: I s what we are trying to do 
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he:ce. 

OU.:::' reqL:.est came very soon after 

the. President's announcement in 1 ight and 

said, "We are going to step back and ask the 

Board to step back and just s::ay pending the 

o'J.tco:ne of ::r~at review." 

JUDGE WOLGAST: What about the 

enviromna't1tal justice in N02 intersection? I 

mean obvious~y ~he Age~cy determined tha~ it 

didn't have to reach the NO, standard, didn't 

have to analyze that, because even though it 

was final it wasn't effective at the time of 

permi~ issuance. That was :n 11gh" of the 

fact that there was an outstandi"g 

environmental justice claim and the claim was 

premised at least in part in N02 • 

Part of the Board's former 

rationale of when you WOl:.ld take up or :r:ot 

take up a new regulatory requirement goes to 

the ' 0_ lna~~ty. Here you I~nterest'f'·' what :::e 

asking for :'8 tl::e opposite 0:: finality . .:::tfs 

"Let I S extend this i:lto the future to some 
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point in time ia 201~ or 20:2.11 Given the 

fac~ that there is no finality, why shoulQ~/t 

we take it back and analyze the environmental 

justice clain in 1igr.t of the :lew NO, 

standard? 

MS. SMITH: I guess at the premise 

of this is we simply do~tt know. I don't W~""'lt 

to say that there is no finality. Finality is 

uncertain. It could be that there is finality 

':'n what we did; v"'r~at Region X did, in issuing 

its permi~s that the DOL actions don't at all 

affect those and we have to go back to that. 

B~t there's a possibility ~cat 

those decisions were fir..al insofar as the 

facts laid at teat time. But the facts that 

will actClally happen ween Scell is drilling, 

when Shell is producing the emissions which we 

permit, that they could change. 

,'T\;DGE REICE: Yes, bll.t the:ce's 

finality and ::.here's finality. I mean it may 

be finality from the standpoint of the 

pos~tion the Region ~s ~ak~ng. But in ter~s 
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of ~he status of the permits it's clearly not 

final until the Board acts on it. 

And I think the point that Judge 

Wolgast was getting at is you have argued in 

essence tha~ yeu don't have to ~ook at in the 

envirOlli~ental justice context the short-term 

N02 standard because it was not yet effective. 

ArJ.d now we're talking about permits themselves 

that if we put eve:::ything or: hold are not 

going to become effective for some slAbstantial 

period of tirt'.e. 

And the rationale for allo"ing ~he 

Agency to igYlore the enviYQTh'1lental justice 

cor.text t:he effects of the short-ter:n NO, 

study, I'm not saying they'd necessarily drive 

something. But whether you car~ ignore even 

doing an on-the-yecord analysis, t.hat to me is 

arguably a 1esB sustainable position if v/e're 

talkir.g about permits that may not become 

::inal for Ager.cy p'J.rposes for six months niney 

months or more. 

MS. SMITH: Bu:: I guess I would 
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also say I think it would be an inefficient 

~se 0= tte Board's reso~rces to go through a~d 

decide that: issue and then it ends up that we 

actually have to because of Dor f s action 

withdraw our permit and do an overall new 

permitting process at which time the new NO;; 

standard would be in effective under which the 

standard t1:at we put before the Board we would 

be doi:r:g s'-1ch an fu"'l.alysis. 

J1.DGE T!.;rOLGASI': I don't qt.<.ite 

follow that in the sense that ~hat assu..'lles 

that you couldn t pick your time as to howI 

you're going to proceed through your 

reevaluation and what you're going to take 

in~o account. That's al~ within the Agencyls 

purview. There are thongs no doubt that could 

be ~_ooked at anew irrespec::.ive of '!i.~hat MMS is 

doing and there are things that yoa would. need 

MMS f S final determination to make a final 

calculation. 

MS. SMITH: Right. ~~d I guess at 

this time we a~e saying we have not asked for 
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voluntary remand or withdrawing the permits at 

this tIme because we haven r t ma.<e a::JY 

assessment that we should be looking at things 

anew, decisions anew, in the absence of any 

Dor changes. 

,JUDGE STEIN: so it that fair to 

say that there is at EPA no fort to review 

curre~t permi~s in ~ight of what is going on 

in the Gulf that the Agency's stance is that 

they're going to wait until 00: does thei:.:' 

review, ~hat there is nothi!lg that EPA is 

doing with respect to either this permit or 

per~its in gene~al? 

MS. SMITH: I have to say that I 

cannot speak as to what the Agency is doing 

overa:l on oes issues. As an irnporta.."1.t point I 

almost all of the offshore drilling that is 

happening in the Gulf is not permitted by EPA 

because of ar.. exclusive statutory exemption 

that all aspects of the permit including the 

air emissior. monitoring and analysis are 

covered by MMS. 
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:,(,:nQ1.~ that there are sone 

applications pending before EPA for some 

dricling to go on in the Gulf. But I do not 

know the status of those. And I know there 

are discussions at a very high level about how 

che Agency overall is going to go forward with 

these actions. 

I am prese:lting the view that the 

Agency took wi th regard to these actions. And 

if the position of the Agency were to cr~nge 

we would defini tely inforrr~ the Board of that. 

As we noted in our merits brief four merits 

:Oris': was argl:.ed because of the position we 

were in at that time. This is how EPA is 

arguing the case based on the permits that 

were issued at that time. But; we acknowledge 

that things may change and our views may 

change as we assess w~'1.at r S goi:r:g or: and as we 

find out what other agencies in the 

Admir:istration are doing ::r.at r..ay cha-Tlge, 

can'~ say that those views or the actioas will 

change. 
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JUDGE REleE: Let IT,e ask how you 

see this process playing out. What if we go 

ahead and ~Jle stay action and hold it in 

abeyance? MMS does whatever MMS does. The 

Region identifies the fact that based on that 

it's probably going to have to reopen the 

pe::::-mi:::. and make some c1:anges. 

B~t i~ appears to us at least that 

some of the concerns that we have arenft ones 

likely ~o be tOClched by what the Region is 

doing because they don't relate to the changes 

that seem to flow from what MMS wants~ Are we 

th~~ supposed to sit arot4,d and wait for you 

cO go through and make chose MMS changes 

before we can tell you that we still have a 

probla~ and you've go~ to do it yet again? 

That doesn't seem. like a very fair or 

efficient process either. 

MS. SMITH: And I guess what 

wou:d say is that while there are legal 

issues they're tied to permit condition 

iss'J.es. And I as we explained in our reply 
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brief, the underlying foundation of our permit 

conditions overall and what we achieve to do 

through the PSD program is protec~ the NAAQS < 

So to the extent ~hat any additioLal em~ssiohS 

are ot:t of this project, that affects the 

NAAQS pr'Qcess which could in turn affect our 

permit in multiple ways. 

So I u~derstand that there may be 

this feeling that we can decide on the OCS 

source issue at this point in time. But would 

the Board's decision still have: any merit if 

the underlying permit conditions that are tied 

to teat decisior:. change later? 

JUDGE STEIN: But in any permit 

you" va got legal issues and yOl.llVe got factual 

:issues and you've got IEixed issues. And in 

t21is part':c:J.lar case in the origiYlal perll',it 

EPA took one position on oes source. It then 

got comments from Shell, a letter from MMS and 

then ended up wi th this Shell decides approach 

to the reg~lations. 

Ttere's a set of regulations t~ere 
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as to which I think Judge vJolgast alluded that 

the Agency has the legal authori~y to analyze. 

Ar.d I don't see hmv that legal analysis, 

perhaps the application of tl:at legal analysis 

to a particular set of facts, may change based 

on tr~e facts. 3ut if we t:tink the fundamental 

flaw is in the basic legal analysis, how is 

that going ~o c~ange and how is the process 

yo~f~e asking us for to be efficient along the 

lines of what Judge Re~ch is saying? 

MS. SMITH: And I guess as I 

understand it -- and I haven't seen anything 

in the EAB opinion a~though I have not read 

every opinion, IIIl acknowledge that -- when 

you are rev~ewing permits you are reviewing 

permit condi tiona and the basis for those 

CO::lditiO:1s. To the extent that t:'"1ere are 

legal issues, purely legal iss~es, tha~ are 

tied to permit conditions and if those permi~ 

conditions may change later on, I g'.less I'm 

just -- I don/~ know. I feel very much as 

Petitioners purport you are issuing decisions 
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about ~he purely legal basis tha~ underlies a 

permit condition without getting into the 

facts that go into that permit condition. 

:::t's an advisory opinion. I don I t know if 

thece is jurisdiction cO do that under 124.:9. 

JUDGE STEIN: You haven't 

wi thdravm the permit. 

MS, SMITH: NO, we haver.:.'t. 

JUDGE STEIN: And we have a permit 

appeal. And that permit has been challenged. 

~2U:d Shell has not agreed to a stay. So I 

dor:'t see what's advisory about ruling on -:::he 

permit that's be=ore us. 

Now I do understand the points 

that you're making. But i/ile do have a permi t. 

Of course, if the Agency withdrew the permit, 

I understand you may have your reasons that 

you don't want to do tha~. 

MS. SMITH: Right. 

JUDGE STEIN: Bu~ we do have 

somethir.g that we've been asked to decide. 

MS. SJ.lITH: Right. And as I said 
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I can't concede and it's not my position to 

say what the Board feels is the most efficient 

path fo:;:,vJard. ~'1e as the Age:1cy have decided 

that we do not think that is the most 

e=f~cient pa::t. for","ard. ~ve would like to have 

one process instead of a multi-tiered process 

:;:: or thi s pe:;::mi::. 

But if the Board makes the 

decision to go another way. we will certainly 

go by the Board's decisio,,- to the end and 

follow that to the extent that there aren't 

changes in the facts that would lead us to 

change o~r interpre::atio~, 

JUDGl:: WOLGAST: under your 

scen.ario, you wouldn't have a multi-tiered 

process. SheE would. Isn't that correct? 

MS. SMITH: I'm not understs,,-ding. 

J\JDG3 ',IOLGAST: ur:.der your 

scenario you wouldn't have a multi-tiered 

process because you do nothing. lATe wai t on 

MMS and you either reissue or stand on the 

pe~mit tr:at you've isst4ed. Ar.:d if we feel 
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that you've COJ::f4'U:l.tted clear error in some of 

those deter:ninations and it goes back, the::1 in 

essence Shell has now a mul,::i-tier permitti.n.g 

process, 

MS. S~4ITH: But I think that Shell 

could have a mu:'ti-tier pernitt:ing process 

even if we went forward in the way that you're 

alluding to. You could decide on the legal 

':ssues right nov.' and the::::-€ a::-€ a number of 

legal issues and remand it back to us. We 

could apply those but then also make other 

c~anges based on DOI's changes, Changes we 

make with respect ~o what DO! has done could 

be further petitioned that would than have to 

be decided and that could also be remanded. 

~r~d pe'::it~ons ~hat rela~e to those perrni'::ting 

conditions could impact other parts of the 

perrai t. 

C"I:'DGE v\lO:..GASl': I guess from just 

speaking for. myself it sounds unlikely that 

MMS is going to come up "lith a scenario that 

requi::t:es you to ret~i.:1.k ~.vhen something begir.s 
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to be an OCS sOurce. Tha~ seems unlikely to 

me. 

MS. SMITH: It could be unlikely. 

I sirr.ply don' ~ k010vl w:~at they're going to do. 

If they have ~ .. about anchoring of the ships 

and how anchoring has to occur in order to 

reduce risk of spill or increase the -

JUDGE WOLGAST: And they might. 

But chat doesn't necessarily have anything to 

do wish whether you met the regulatory 

c~i -.:er:a .tor OCS source. Those can be two 

completely different things. Yes, I'm sure 

there may be many things that you could have 

belts and suspenders for all sorts of safety 

reasons. 

We're talking about the most 

fundamental calculation of when something 

begins to be ar. oes source and when you ~ave 

to start counting the emission for your 

potential to emit analysis. Safety and the 

tests in the regulation are two differc!lt 

iss:1es. 
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MS, SHITH: Right. And as I put 

forward before, I can envision a situation in 

which you would issue an opinion and you would 

re:na""1d us back or: our OCS SO':l~ce determination 

which cO'Jld t:'1eYl ca'~se us to have to do a new 

analysis O~ ~he potential to emit in our air 

quality ~~ 

JUDGE REICH: Not immediately, I 

li'.ean it wm.lld make no sense to do it 

irrmediately, then you don't have to do l " .... 

JUDGE ";~JOLGAST : Rig!:1t. That's 

within your purview. 

MS, SHITH: YeS. And as I said 

many times if the Board feels -~ We know thac 

-- I'm not saying ~hat you cannot go the way 

the scenario tl:at you're describing hecre, 

We IV€. just said that ltle would prefer not to do 

it that way. vve would prefer to have one 

decision that covers the facts that there are 

and to the fact that that may tlave to be 

re~C4~ded later then that is how it is. 

The Region has spent a mass amount 
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of resources, R&D permits, this specific 

permit f per~it actions ~n ~~e futu~e a~d the 

JUDGE \'/OLGAST: But why should 

they have to do it three times if there is 

error in this process and then you issue it 

again and then it gets remanded and you issue 

it again? How is that: in the Region f s 

inteTest? 

MS. SMITH: I guess I don't -- We 

could \vait. I concede that. YOu could issue 

an opinion now and then we could wait and do 

i:: all a:: one tiff,e, There's just a real 

hesitancy to want to move forward on these 

cases and we don't know what f S going to happen 

with offshore drilling, And to put everyone's 

time and resources i~to arguing these cases, 

getting a remand, putting work into t.hat is 

so~ething that cou~d fundanentally change, 

JUDGE REICH: In terms of timing 

ever.. if you don't :move ::orW'ard un::: i ~ you kr~ow 

what the rest of the changes are, is there not 
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s~i:l a time savings because at least at that 

point you know all the changes including 

changes that the Board has indicated has to be 

made? If you wait until all the MMS changes 

are identified, you st.:'.-ll have this additional 

time for the Board to make its decision and as 

you say these are not necessarily easy issues 

before you know "lhat changes need to be made. 

So I ~~ink ~herels a seco~d level 

of delay buil::; into the process if we do 

nothi.ng. And using the oes source as an 

example and again hypothetically because we 

hadn't decided anything, we may not be able to 

tell you what i:: is. ~ve may be able to tell 

you that what 1 s there is not acceptable. And 

we may say that interpreting it that way is 

not consistent with the statute that you IT~Y 

have d:fferer:t ways of interpreting it and holt; 

yO\.l ir~terpret it :m.ay reflect what MMS comes up 

with. 

But structured the way it is is 

:undamer:tally ir...CO:lsistent with our reading of 
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the law. I would think you would want to know 

tbat because then at least you could begi~ to 

look at our other opinions in that light. 

MS. SMITH: And if the Board feels 

~hat that is the ~est path forward :or th~s 

case that s the decision that they are goingf 

to make. And it may. It :nay be a 

circ~stance where it is good to know tha~. 

But it could also be the circumstance that 

something co~ld change factually that would 

change other -- The decisions on these permits 

are not made at a lot'" level. This has 

definite,ly been a very muc.r~ -- I'm here. I'm 

from EPA Headquarters. This is very much a 

concerted effort between the Headqu.arters and 

t:'le Region, 

And in light of everything that is 

going on right now and in light of all the 

work that's gone on before, I jllst can't 

simply tell you that we are going to have the 

exact same inteypre=at~o~ in place. As 

Petitioners point O',lt, we did read the 
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standard d~fferen~ly a couple of years ago. 

I'm not -- I can't say one way or the other 

whether we f:::,e going to change it. 

And I concede that i.n that path 

t1:at we 1tJere if Q1j.r plan was after everything 

that happened with DOl that we were going to 

do that sar.~e inte::cpre::at':O:l it would make 

sense right now to know that that 

in::erpretation is wrong. 

But r guess if the Board wants to 

use i;:8 resources in teat way to issue an 

opinion that's completely in your specter of 

decision making. I can't tell you what is 

efficient for you or not. r argue wha t I 

thir::: is the most e::::icie!1t path forward. But: 

if you have a different determination that's 

yours. 

JUDGE STEIN: Shell had I think 

some::hing in one of its brief thaI. if the 

Board were to hold this matter in abeyance 

that it cal:ed for periodic status reports. 

k~d I'm wondering whether you may not be 
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able to answer this question -- if there is 

anything that t:,e Agency wotcld be aware of 

where .: t might know wi thin a month or wi thin 

'Cwo months or 45 days kind of what path you I re 

on. 

Because to the extent that the 

Agency decides that it needs ~o make at least 

one change in this pe!.l.T!it it seems to me a 

number of things flow from that which is if I 

understand you correctly that the NO, issue 

the Agency takes ~he permit back to deal with 

one issue a~d ~his XO: issue pretty ffi4Ch goes 

away. 

I guess I fm asking whether there 

is anything short of this unconditional, stay 

forever process that you are aVlare of based on 

other things that we may not be privy to. 

MS. SMITH: well I'd like ':0 gof 

to ~he first point that we don't feel that we 

have asked for an indefinite stay of the 

process. If'ie have asked for a stay in light of 

:Jor J S review which DO::: has indicated frorr. w1:at 
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we can read in the press releases would 

complete this year I wi thin this calendar year. 

I don't know if I can give you -

No. I can say right now I don't know of any 

particular time frames of decision making 

either within the Agency, within either EPA, 

or any kind of coordination between Dor that 

would allow me to give you time frames like 

that. But I could find out and let the Board 

know. 

JUDGE WOLGAST: Thank you. 

MS. SMITH: Thank you. 

JUDGE WOLGAST: Mr. Siler. 

MR. SILER: May it please the 

Board. My name is Duane Siler and I'm here 

today on behalf of Shell Gulf of Mexico, Inc. 

and Shell Offshore, Inc. which I'll obviously 

refer to as Shell. At counsel table with me 

lS Susan Mathiascheck and Sarah Bordelon and 

seated behind the counsel table is Mr. Lance 

Tolson, Senior Environmental Counsel from 

Shell, the Company. 
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Your Honor, you probably don't 

re~err~er, but I re~ember it well. - stood 

before you almost exactly three years ago this 

SUffi.'1ler when the mir~or SOt1rce pe.:cmi ts for ::he 

Kulluk drill ship were under review for 

exp~oration in t~e Beaufort Sea. And we were 

under the gun. The Board was extremely 

acco::n.'1'.oda::ing at that time in granting 

expedited review because of t.he conditions 

that you've alluded =0 today, the short 

dril:i~g season that exists in the Arctic. 

I'm here again before you this 

year and again Shell is deeply appreciative of 

the accommodation that the Board has made in 

tenns of expedition, We'd like ~o avoid 

having to impose on the Board again. We'd 

ce.:ctai~:y like to minimize the scope of a~y 

such imposition in the future~ 

And itfs for that: reason we 

respe:::tfully oppose the Agency I s motion to 

stay this appeal and also, of CO'...lrse, the 

Petitioners' I'r:otion t.o vacate and remand these 
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pern:its. Our Vle1jl is that. it would be most 

practical to decide now the issues that are 

ripe. They're fully briefed. There's nothing 

~o~e to be done apar~ from holding a hearing 

if the Board sees fit to do so. 

Shell is not asking for a break 

neck solution at ::his poir~t as we have thought 

because obvio·J.sly we're not going to drill 

this SUITL"ner. But we do believe that for 

reasons I'll explain if these issues that are 

prese:oted and these appeals could be 

determined by the early thaw of, say, 

September 1st it would be beneficial to the 

parties and to the Board in terms of avoiding 

havi~g to decide these issues on an expedited 

basis next year. 

fl'hese are not advisory opinions 

that are being sought. :rhese have a real 

bearing on Shell's permits and on any 

potential revision of those permits. 

YOIl may reca::"l from the 

declaration of Hr. Slaiby who is a Shell 
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exec~tive tha~ Shell was O~ track t~is spring 

:;0 spend $300 million to prepare for the 

drilling season. As it happens, Shell has 

expended in excess of $100 million before as 

a result of the deep water hor~zon tragedy. 

It becarr,e c:ear t~at we were not going to 

dr.ill this summer. This is in addition to the 

$2.2 billion Shell has invested in these 

leases and over $800 million of previous sump 

preparation costs that Shell has incurred. 

My point lS that having an 

investrr.en:: of this IT.agnitude Shell certaiLly 

plans to work wit~ the ~epartnent of Interior 

to make necessary modifications to its 

drilling program if any are required following 

the evaluation of safety issues. We will do 

tr..at in order to contin.ue our efforts to 

exp:ore ~he Chukchi ~~d Beacfor~ :eases in the 

sumrner of 20:.:.. 

And, of course, we will need these 

PSD permits to do that. And that's why we 

think it makes sense and wi th respect we 
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8ubIr.it t':lat will conserve the Board's 

resources to decide so~e or all of the issues 

that are presen~ed in these petitions now. 

we don't deny that it is possible 

that: fol:owing the Admir:istration T S evaluation 

of offshore drilling issues the Department of 

I:[lterior :nay require some changes in the 

operacion that She:l had planned for these 

ac;:ivities. It's important to note though 

that the moratorium that has been imposed 

generally on offshore dr"':"lling is not what 

we're dealing with here. It is a 'l;nique 

suspension that is unique to Shell. 

The ::.erms of that suspension are 

completely unclear, She':l has received no 

ind:"catior: from the Department as to :::.he 

dG.ratio::1 of this suspension. 1"Ie know what 

everyone else has read in the newspaper ::.hat 

it It/as indicated that this suspension would 

carry us at least into 2011 before we would be 

able to drLl. But i:: is completely unclear 

what might be required of Shell as disi:inct 
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from the broade~ review of deep water offshore 

drilling procedures that s going on in theI 

Gulf. 

Yo~'ve heard today tha~ Shell has 

already somehow conceded that it's going to 

making changes to its operation. :;: believe 

this is a refsyence to t~e May 14 letter that 

Mr. Marvin Odom sent to the then Director of 

- Management Service and it is Exhibi t 3 to 

the It,otior: of tl1e Pet~tioners f for remand. If 

you take a close look a~ this letter, you'll 

see that Mr. Odom is discussing two things, 

no~e of which are necessari~y relevant to the 

enissions profile of this project. 

One is that the Kulluk drill ship, 

the second drill sh~PI is in the A~ctic 

thea~er and could be mobilized in the even~ 

that it was necessary to drill a relief well. 

:1r. OdoIt'. goes on to disc'elsS the changes that 

Shell is prepared to roake. They all relate to 

highly technical aspects of well construction, 

pressure monitoring and blowout prevention 
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including testing doorlock preventors, making 

sure that they are failsafe and so forth. 

The poiY!t is though that nO!le of 

them has any bear2.ng on the emissions prof:'le 

tocom this project. So it is not true as 

Petitioners have argued that Shell has already 

made concessions that it's going to be 

~ncreasing or changing emissions from its 

process. We s:'r..ply don't know, I:: I s possible 

tr.at that will happen. But that wUl have to 

be filtered, forced, thocough a Dor process and 

then through EPA's evaluation of ",hetr.er of 

a6ditio.:1al f:>..:mission sources are required such 

as additional emerger:cy response vessels, how 

those e.."1lissions will be --

Tn fact, the overall project 

emissions and air qu.ality impact: and whet:her 

other SO'Jrces wil~ have to be even more 

tightly constrair..ed ir.. the process in order to 

protect ambien~ air qual~ty standards and 

increments. This ~_s possible, but no one 

k..~ows a:::. this time what is going to happen and 
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that's why it seems to us that it makes sense 

to proceed and decide ::hese appeals on a 

relatively expedited basis, 

The Board 15 faced with three 

alternatives :r~ere. Obviously{ one is to 

remand and vaca~e these permits. And for the 

reasons that have been discussed by Counsel 

for the Agency and the questions that the 

Board has raised today \ve believe that this is 

not justified. It v.rQuld not be consistent 

\>"~i th the Agency's regulations governing how 

this Board disposes of petitions for review of 

permi::s. And there / s no precede:r:t for it in 

YOUy decisions. voluntary remands have been 

taken so late at the instance of EPA. 

EPA argues that as do Petitioners 

in their aller:latives suppo:ct of tl".e stay 

motion that that will somehow conserve the 

Board's resources as well as the parties. 

think the claim. of party resource conservation 

is not valid and I w':"11 discuss that in a 

moment the question of iterative 
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permitting. lid :~ke ~o address that because 

that was raised by several of Your Honors' 

questions. 

But wit~ respect to conservat:"o:1 

of the Board's resources, these issues that 

are raised by Petitioners do include 

fun.dament.a:' legal ':"SS"'J.8S that are not going to 

go away in the permitting process. If the 

Let's say that the Board were to stay these 

proceedings until whenever Dor has ac~ed and 

the Agency has determined how the air permits 

should be changed if at all. That would take 

'.18 -- :t could well 'cake ·..lS ir_to early 201:. 

And by that time, EPA would either 

be undertaking another permitting exercise if 

modi£~ca:ions \vere required, but WO"-lld not 

have the benefit of the Board I s guidance on 

fundamental legal issues which include whether 

best available control technology is required 

fo= associated vessels that do not attach to 

the OCS source but operate within 25 miles of 

it, whether the OCS source de:inition here is 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 


1323 RHODE ISLAND AVE., NW. 

(202) 234-4433 WASHINGTON, D.C. 2000&-3701 www.nea!rgross.com 


http:www.nea!rgross.com
http:SS"'J.8S


• 2 

3 

4 

5 

6 

7 

8 

9 

10 

• 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

• 
21 

22 

9C 

flawed as Petitiohers say by the Region's in-

graphing of supposed unwarranted third factor 

in the test in the form of the vessel being 

w.sed for explo:::ation when it's ready to drill 

as opposed to merely being in t~e oes 

somewhere. 

These are issues that if not 

addressed could lead to a flawed permitting 

pyocess, again, similar to the ques'C:ion of 

whe':.cer corrpliance with the air quality 

standards cO!lstitutes adequate discha::::'ge of 

the Agency's environmental justice 

obligations. That's clearly a question of law 

~hat if not dec~ded could lead to further 

errors, not that "he Region would be at fault. 

But the Region needs to know what the rules of 

the road are as does Shell going forward to 

process any modifications that may be required 

for these permits. 

And they could arise out of the 

DOI process and changes in the emission 

profile of the project. So they could arise 
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as a.result of the Board's determination which 

we wO'.lld :r..ot expect but certai!11y cO'Jld happer_ 

that there are legal deficiencies in the 

permit that require remand on those issues 

reconsiderat~o~. 

But if that does not occur until 

early next year, we foresee and Counsel for 

t~e Region IT~de tne point and we ful~y agree 

with it that this is a very resource intensive 

exercise on =he part of the Regio~. It takes 

time to write and revise these air permits. 

And we just foresee that if this Board holds 

off on deciding these issues so that the 

ground rules are not clear ac the time that 

any re-permitting exercise has to begin the 

poten::ial is tha:: the peYmits will be issued 

contrary to something that the Board will 

ul til':1.ately dete!"mine was a legal requirement. 

We will be back here. In any 

case, we" 11 be back here next spring after 

,:-hat necessarily labor intensive process 

occurs and we' 11 be askir..g for expedited 
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review again \'!!11ch we do not. want: to do. 

JUDGE REICH: One conce~ that I 

heard the Agency voicing and I want to get 

your reaction to it was if vl/e remanded, i£ we 

decided, to consider on ~he merits the issues 

or some subset of issue and ra~anded as soon 

as itle TGmanded they would be under pressure 

from Shell ::0 go ahead and make those fixes 

even ::hough i:. was not yet clear from the 

analysis and the work that ~1MS :'s doing what 

other chfuiges wou:d be necessary. And 

therefore they woald be forced to sequentially 

modify the permit first to address our 

concerns and then 11M3 concerns. 

vJould yO'J. anticipa:e that that 

would be the case? Or do you think tha~ She:l 

would understand if the Agency didn't wa:1t to 

move forVlard until it k::lew the f1.:11 scope of 

the changes it had to reake? 

MR. SILER: I think it would 

depend a lot on the circumstar..ces at that 

time. This is obviously going to be a very 
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fll:~d si t1:ation go':'n9 fOY';';Ja=d. If it appeared 

that significant modifications were going to 

be required, it wo~ld probably make sense to 

do them in one permitting exercise. That 

would conserve Shell's reSources as much as it 

would the Region's and it would be in Shell's 

interest te do that. 

The reason I can:lot give you a 

specific answer is I think it \-muld depend a 

lot on wha:. Shell foresaw as :::.he t=-IT.e line for 

get-:.ir_g ::.his coce and TJlhether we would again 

find ollrselves in a crunch ::'ike we die this 

year in terms of getting those modificatio~s 

made and ready for what is almost certain to 

be petitions for review again. 

If you'll allow me to address 

briefly the issues that are presented by these 

petitions and why in Shell's view these are 

issues that: do warrant resolution now because 

t~ey are not go~ng to be ~ooted and chey're 

not going to go away. 

JUDGE WO:"GAST: "\t.J"ell, just to 
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understand, we aren I t interest.ed in gO':':lg =-nto 

the merl ts. t'Je are interested it: how our 

deciding a~y of these motions would impact the 

proceedings :n which way we should decide. 

MR. SILER: Yes, I "'J.nderstand 

tha~. Thank you. And I won't get into the 

merits. rill simply t.ry to outline how these 

':ssues will affect future permitting decisions 

depending on ~ow t~ey're resolved. 

[jet's consider the question of 

\vhet:'1er associated vessels are subject '.:;.0 the 

Act. That's OYle of the Petitioners' 

fur~.damental contentio!ls that the Agency has 

missed interpre::ative Section 328 of Clean Air 

Act and that its regula:.ions are wrong in this 

respect. 

':Phis is an issue that needs to be 

addressed before permits can be written that 

have a reasonable degree of finality and 

cer:::.ainty. If the associated fleet which 

comprises ice breakers and oil spill respo~se 

vessels is subject to BACT, this will require 
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an resource intensive BACT analysis that will 

req'.lire a lot of resources on the part of both 

Shell and the Aga~cy. The BACT analysis that 

has been cor:ducted so far if Your Honors have 

skircreed the response to comments in this case 

you'll see that ~he BACT analysis is extensive 

solely for the drill ship and the one vessel 

that will attach to it. If this is required 

it will fundamentally expand the permitting 

e::fo"t ar:d it wOClld be beneficial for all 

parties, at leas:. :or the Agency and tor 

Sr:el:, to know that :cow so ::hat we CQuld begin 

to do :::hat worf.: in cor~jW1ction with the 

Region. 

If the Agency has misinterpreted 

its Section 328 and its regulations concerning 

the definitiO!l of what is an OCS source, it 

would be very "sefal for the Region, for 

Shell. And I submit for this 30ard if we knew 

that sooner rather than later. 

AEWC says ~hat the question, as 

said, of whether the drill ship Is in some 
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fashicn ready to dril: is not releva~t to t~e 

determination of whether it is an oes source. 

They ar~ue ~hat EPA has in-graphed this third 

prominent test. Al ternatively, they argue 

that if a ::hird prong is appropria::.e that it f S 

satisfied by the presence of the drill ship in 

the oes because it is ~here. t~ey argued , for 

the purpose of exploring at some location. 

These are ~ssues which we 60 need 

to have resolved sooner rather than later. 

Becat:se if it: t<.lrns o'Ut that the Region is 

incorrect, we could be back here raising the 

salT,e issCle again after ano::her permitting 

exercise next spring. 

A4~olher important issue is whether 

the Region has properly concluded that 

emissions that are nearly specula::ive and 

potential emissions that could occur in the 

eve::l.t of eT:''cergency response if r for example, 

a relief well did need to be drilled or if OSR 

vessels needed to co~e withi~ the 25 mile zone 

to skim the well or whatever, that these need 
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to be included in the project's potential to 

emit from its inception. And a function 

effect of that I think is that it means that 

these emissions would be included in the air 

quality impact analysis. 

Now, without getting into the 

merits, that's a fundamental issue. Do those 

emissions have to be modeled speculative 

though they are and other aspects of the 

proj eet emissions controlled to accormnodate 

them? Or do they not have to be so addressed? 

It's a fundamental legal issue. And if we 

don t have it decided sooner we will in allI 

probability have it decided later. 

I mentioned earlier the issue of 

whether compliance with the NAAQS is per 5e, 

at least, substantive compliance with the 

environmental justice obligations of the 

Region in issuing these permits. That is an 

important question to have decided sooner 

rather than later. 

So again it's very difficult to 
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P'Jt ar: exact t~rr.etable on tl:is and orchest::::-ate 

exactly what needs to be done when. As you've 

see~ ~ow twice, it is all too easy for this 

permitting process to get jammed up against. an 

iFminent drilling season and then we have to 

appear before yO'J. and ask YO'..lr ':ndulge:1ce for 

an expedited review. We would prefer not to 

have ::hat happen. and we think we Know you 

would. And we think the best way to guard 

against that is to decide these issues that 

are fully ripe and ready for adjudication ~ow. 

I don t know how much time If vef 

exhausted, But that concl'J.des !':".y re:nayks. 

JUDGE WOLGAST: Thank you very 

much. 1-1$. Sanerib and Mr. Grafe r CO'J.nsel for 

NRDC, was attempting to speak earlier. 

MS. SANERIB: Okay. 

JUDGE viOLGAS'}': So hopeft:.lly at 

the conclusion of your remarks we could hear 

fyom hom brief:y. 

MS. SANERIB: Or actually if you'd 

like to, Mr. Grafe, if you want to have the 
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floor now I'm happy ::0 give it to you. 

MR. GRAFE: Thank you. Can the 

Board hear me'? 

JUDGE WOLGAST: Yes. 

MS. SANERIB: Yes, we can. 

!>IR. GRAFE: Okay. 'Iha.'1.k you very 

much, My name is Eric Grafe and I represent 

NX)C Petitioners. And I just war-ted to raise 

one important point that: 1 don (t think has 

been raised yet which is that changed 

circumsta:Jces raise a fundamental question 

about whether Shell will be permitted to 

cond'-1.ct its drilling in ::he Arctic a~ all. 

So even with respect to views that 

were characterized as primarily legal issues. 

deciding those now may nonetheless be 

premature in light of the fact that those 

iss~es may not have to be addressed because I 

think the Administration I s view and the event 

ir. t~e Gul:: ace t!1e suspension of Shell's 

drilling notwithstanding its ample April 14 

le~ter trying to convince ~he Department of 
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:nterior ~hat its plans were safe while also 

at the sa.'1le time cOm:r:1itting to change those 

plalOs, notwLr~stao'1ding all of that, I think 

the fundamental question remair..s about whether 

the activity will go forward at alL And for 

that reason it may be pr~'1lature to decide even 

~ssues 'Chat could be charac~erized in the 

present pe~mi~s as primarily legal issues. 

~'hank you very much. 

JUDGE WOLGAST: Thank you, 

MS. SANERIB: And thac was exactly 

my first point to t:he :Soard. Just to be 

clear f Petitioners absolutely do not share 

Shell J s ass'J1Uption that business as usual will 

res'ume at the end of this year. We think 

there are serious quest:ions about drilling i!1 

the Arctic particularly with the ability to 

clean up spilled oil in the Arctic that may 

lead to a significant delay in any exploratory 

ac~ivities in the Arctic. 

You know Shell talked a lot about 

the money and resources they have invested i~ 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCF'lIEiE.:RS 


1323 RHODE ISLAND AVE" N.W. 

j2021 234-4433 WASHI'IGTON, D.C. 20005-5701 www.nealrgross.com 


http:www.nealrgross.com


• 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

• 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

• 
21 

22 

101 

both exploration activities this year and I 

think it f S essential ttle Board understand they 

did not have all the approvals necessary to go 

out and drill this suw~.er. They did not have 

IHA applications which are necessary under the 

l.:arine Animal P::'otection F~ct and they didn 1 t 

have perrr.its to drill yet from MMS. So I just 

.....lant to be clear that they were not ready to 

go. They didn't a green light. 

I ",an~ed to respond briefly to one 

ques~ion t~at came up with Counsel for Region 

x and that was "What's a scenario MMS could 

impose on offshore oil and gas drilling that 

would force EPA to ~econsider its definition 

of OCS so':.}:;:::'ce?" Ar,d just to provide a 

response to that so you can sort of see what 

we I re thinking about f t1:MS could require Shell 

to emp:oy a drill ship, to start drilling a 

re:ief well 20 days before the primary drill 

ship enters the OCS. 

And we have then on our hands a 

ve:::y tricky questior: of how many per::nits does 
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that scenario require. Two permits, two 

~~di£fere:ot sou::::-ces. Is that a ' -. one OCS 

source? Hm" do "'/e deal with all the different 

vessels associated with ttose two different. 

drill ships? 

And I have no idea. Obviously, 

this is a hypothetical whether this will come 

to pass, But I think it's a very real 

possible scenario in light of what happened in 

the Galf that relief well drilling could be a 

p:::e-exemptory or a necessary part of 

exploring. I just want to throw that ou': 

t:-.tere as an example of a change that cO"Jld 

require EPA to rethink how ~hey define OCS 

source. 

I also wanted to point out that 

Petitioners absolutely disagree with Shell 

that the proposed changes, the use of a second 

dri 11 ship, the Kulluk, which will anchQr on 

the ocean floor in the Des and drill would not 

change i~s operat.ions and that its ir-dica~ion 

it intends ~o use a second vessel to do just 
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that has not already altered the underlying 

fac~ual sC€Eario of ~hose per~its. 

And ~y final point is I just wan~ 

to go through -- I think we've talked about 

several different ways forward today. And the 

Board has given a:1 indication that it is 

interested in providing some guidar..ce to 

Region X here. You've talked a lot about the 

defi~ition of OCS source. You've also calked 

about the environmental justice analysis, 

I think on behalf of 

Petitioners I'd just liKe to ask that if you 

do i~tend to provide tbat guida~ce we 

obviously would like to have a hearing on the 

merits issues. And I also think it's 

essEL~tial to avoid this piecemeal review that 

we've been talking about that ~f you do chat, 

if you provide that guidance, rerulnd the 

per:ni ts back to EPA but also vacate them so 

that they have the opportuni ty not: only to 

learn from the Board's guidance, take that 

into account! but then also respond to what 
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MMS does a~d hopef~lly what the Agency itself 

deci,des to do. 

In the event that the Board 

decides to hold the matter in abeyance a.~d EPA 

is advocating for that position and we jo 

tr.e:-:t in t~'1at, : thin~ it does make sense to 

ask that the Agency provide a status report. 

I think 30 day reports such as what Shell 

asked for is going to be a waste of both the 

Board's resources and the Agency's resources. 

I can't :en-,agine they' E have anything to say 

in 30 days. I cO'.lld be w,,"ong. 

Bat I would suggest that in three 

months we have a status report. I suggest 

when the Department of InteriQrfs review is 

done that we have an indication of that. But 

tha::: we also get an indication from EPA when 

::,t tas decided wha:. it 1tlan:.s to do. And at 

that point in time we have briefings fro;;n the 

parties to the Board on what issues we think 

remain to be resolved in light of those 

changes and which ones we think are definitely 
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an advisory opiniorr. 

Now it's Petitioners' position at 

this point in time that we do think Shell is 

askirlg you for an advisory opinion. I <:hink 

they've already cha'1ged their operations. But 

those changes have not been addressed in the 

record before the Board. We t:.,ink that there 

are critical changes to the law that Shell 

will have ::0 add.;::-ess ir.. the future. 

And for those reasons we ask the 

Board to vacate a!."lo rerc.a..'1.o the pe:!'mi ts back to 

the Agency. We also do this for policy 

reason. We chink chat a catastrophe in the 

Gulf warrants significant changes by the 

Federa: Government of hoy; we regulate these 

operations. We want EPA to be engaged in 

~hose c::tanges. ):IRd we t::tink the best way to 

do that is to get them out of a defensive 

posture ou'.: of de:endi:lg these peYInits and in 

the mode 0 f thinking about how do we go 

forward w:'th air perrr.ittir:.g in the future, 

JUDGE WQT,GAST: What's your 
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response to both Shell and EPA's position that 

under Part 124 the Board doesn't have 

authority to vacate without finding error in 

some of the permit conditions? 

HS. SANERIB : vJe di sagree wi th 

t:.,at. vie chink ~ha t the Board has the 

authori ty to do this and I think one of the 

things that the Board pointed to in the IlJl:§§tl 

Rock decisio~ is the a~alogy between Board's 

review ar:.d Federal Court review. And 

obv=-o"Jsly in Federal Court agencies can go to 

a Federal Coart and ask the court to 

voluntarily rew~nd the permit. 

I think that analogy hol.ds true 

here beca'.lse in Federal CouY't any pa::!'."ty can go 

to the Federal Court and say, "Your Honor, 

:his issue ~s moot.Q And that's what we're 

doing here. We're tell ing you ~hese 

circumstances have changed. Shell has changed 

its operations. We are about to have 

~egulatory reform. And for all those reasons 

this case is now moot. ~his factua~ scenario 
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will never come to pass in the real world. 

And for that reason we ask the Board to set 

aside these permits and send them back to EPA. 

JlC)GE REICH: Is ~hat the standard 

we have to apply? 1]0 we have to conclude that 

the cirCUInstances in the permit can never come 

to pass before we decide it's appropriate to 

therr vaca~e? 

MS. SAI\IERIB: You know I think 

that your standard for voluntary remand is 

good cause and I think that the standard :or 

demonstrating t:hat this decision would be an 

advisory opinion is somewhere between those 

two. And I think you should look in this 

instar:ce to the :act :chat EPA has indicated 

the permits may change. And that's usually a 

strong factor for the Board if the Agency 

wishes to change a pernit =or you ~o send ie 

back to them. 

You have Petitioners here saying 

the pe~i~ should already change i~ light of 

the fact t~at Shell ~s chaLging their 
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operations. And yo~ should send it back for 

that reason. We also have untold other 

cha""lges tha:. will occur. 

reasons I think that we meet the test here for 

demonstrat.ing these ~ss'Jes are moot. 

JUDGE STEIN: I have a question. 

In tl:e ear:'y days of the Board, there are some 

circumstances where the Board T believe 

remar:ded tr",e penni ts to the Region as an 

alternative I believe to a longer term stay 

wher: the~e were some uncertainties and gave 

the parties the option of sort of reinstating 

the appeals at some particular point in time. 

I dor::/t believe :'n those 

circumstances the Board vacated the permits. 

But t~e Boa~d did ra~and the permits. viha:: 

would be your view if the Board were to decide 

to ur::dertake s~c~ ac~ion in :his case? 

MS. SANERIB: I think we would be 

happy with that. I mean I think o~r 

preference is to vacate the permits only 

because I think the bu::::,den is less on the 
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le9 

Agency. At that point if they wish to change 

their mind f I mean they obviously have to 

provide a reasoned analysis for changes to the 

remanded permit at that point if they just 

elect to change any of the permit terms and we 

expec:. to see changes to ::1:e perP.'.it terms in 

l:i ght of the revie"w, in 1 i ght of Shell's 

change of operations. 

But I also think that the way 

forward you're suggesting woald address a lot 

of the ,"saues that wece raised today in this 

hear:'ng. AI:d it I:'.ight be an e:ficient way of 

cesoeving these issues. Thank you. 

Jl.i"DGE ItJOLGAST : Thank you very 

much. 

Counsel for EPA, did you wish to 

reply? 

)IS . S~LrC! : : think you've asked 

the questions tha~ yo~ wan~ed to ask. 

MR. SILER: May I make one very 

brief point? 

JUDGE WOLGAST: Yes. 
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MR. SI~3~: And it is only that I 

just heard Counsel for Pe::itio:rers endorse the 

voluntary remand standard as what should be 

applied in this case. And clearly in this 

case clearly one element of that is that the 

Region has asked for remand and the others 

~hat there is a high degree of probability 

:::hat chaYlges will be raade by the Region to the 

perl':1it which neither of 'which conditions exist 

here. Thank you. 

JUDGE WOLGAST: Thank you. 

JUDGE STEIN: I have one question 

for the Region 0'-- OGe '''hieh builds on the 

ques::ion I just asked Pet~tione:::-s. Am I 

co,--rect in understanding that OGe has taken 

the view that the Board doesn't have the 

authority to do a remand like we did in the 

early days of the Board? 

MS. SMITH: I'm familiar wich the 

opinions of which you are speak:'ng. So I 

ca~~t speak to that. I mean we loo~ed at this 

fairly extensively and as Y0l..<- k..'"lOW there 
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wasn' t a lot said in the preamble promulgating 

the Section 124 part that gets to you. But it 

rea~ly seems ~n looki~g at your opinions and 

looking at 124.19 that there has to be Ii 

pe~it~on t~at shows c:ear er~or and teen yo~ 

have ::0 find clea:::- error to rema."1.Q.. And so in 

the absence for a request for vol~ntary remand 

I don f t know. I would have to see the 

opinions. 

JUDGE STEIN: Yes. I believe 

there are cases in ~he early days of the Board 

where :.here was a reP.'B...."Ld in cases where there 

was going to be some degree of uncertainty 

without arcy kircd of Ii ruling on the meocits. 

But I was more interested in your view of 

that. But it sounds like you're not familiar 

with the case law. 

MS. Slv1ITH: No, I'm only familiar 

with the more recent cases in which the Board 

has said they \'lOuld r_ot remand when the 

circ--1IT!s::ances ....lere :..I:J.certai:1. and they wot::'...d 

ihstead stay_ Indeck is one of them and there 
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are a nt1:we:::". I mean Indeck is very similar 

to the case. 

In Indeck you had the per~it~ing 

au:::hority saying "We p.\igh::: have to deal with 

this one issue, but you should decide all the 

other issues and a~low it to go :orward. II YOl:. 

had ::.:he Petitior~ers as much :ike Shell is 

saying "Look, there might be changes. But 

decide on everything else and we'll deal with 

;,lhe:::her or r:ot there / s changes :ater." Yot: 

have Petitior.ers here saying, IIThere could be 

changes unless you should remand it all now." 

And what we are advoca~ing is exactly wha:. the 

Board decided in Indeck which was "Just 

because there's the possibility that there 

coald be no change in the fu~ure it doesn/t 

~ake it appropriate and the ~ost efficient for 

uS to decide now. And just because there's 

the possibility that it could change in the 

futu~e i::: doesn't make it approp~iate to 

remand it now, And it's best to hold out 

until the consideration that was tL"1derlying 

NEAL R. GROSS 

COURT REPORTERS AND TRANSCRIBERS 


1323 RHODE ISLAND AVE" N,W. 

WASHINGTON, D.C. 20005-3701 www.nealrgross.com 

http:www.nealrgross.com


113 

• 1 


2 


3 


4 


5 


6 


7 


8 


9 


10 


• 


• 
11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


2l 


22 


that action was done to see what effect, if 

any f the new information would have on the 

permits." 

JUDGE S'CEIN: Thank you. 

JUDGE ~',rO::"GAST : Thank you, 

CO"-lnsel. A:::gumeI!ts were very helpful. And we 

will now take the case under advisement. 

Thank you. Off the :::ecord. 

(Whereupon, at 1:48 p.m., the 

above-entitled matter was concluded.) 
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CERTIFICATE 

T~i8 1s to sertl=y t~at the foregoi:.g t=a~scr:p= 

In the matter of: Shell Gulf of Nexico, Inc. 

Before: 	 Hon. Anlia I. wolgast 
EnvIronmental Appeals Judge 

Date: 	 .June 18, 2010 

Place: 	 WasJ:llngton, D. C . 

represents the fv.1.2. and cor::tplet.e p:::.-oceedi:'.gs of the 

aforemem:ioned r;;atter, as reported and reduced to 
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